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P R E F A C E. 


HE following Papers were at firſt, only de- 
ſigned for private Uſe ; but as the Author has, 
for ſeveral Years laſt. paſt, been ſettled in a remote Part 
of the Kingdom, he thought, he could not employ 


ſome leaſure Hours more ſerviceably to his Country, 
than in publiſhing, the beſt. Part Y his Notes, for the 
publick — 


The Reader will no doubt obſerve, that they con- 
fiſt of a variety of remarkable Caſes, few of which are 


to be found extant in other Reeorrs:; 


The Author can with great Aſſurance acquaint the 
Reader, that in every Thing here publiſhed, he has 
given him the Senſe, though not the Words of both Bar 
and Bench. | 
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„D em E? 
8 Anne. In Chancery. 


1 4 2 a. RY 4 tt 1 a. th. A. * 
— — a 


Earl of Bath verſer Sherwin: 


HE caſe before the court was, a vexatious perſon having Ob. Rep. in 
tried his right in an ejectment at law five ſeveral times, n Þ: 
. the court of Chancery was moved for a perpetual injunc- 

tion to ſtop all further proceedings at law. | 


Lord Comper of opinion it could not be granted. 


The juriſdiction of the court of Chancery, is generally divided Jorididion of 
into three parts, fraud, truft and accident. Re 3 
It is plain the court has not a N to do what is deſired in 
virtue of the two firſt branches of its juriſdiction; nor can it, I 
think, under the laſt; for by accident is meant when a caſe is di- 
ſtinguiſhed from others of the like nature by unuſual circumſtances. 

For the court of Chancery cannot controul the maxims of common Chancery 
law, becauſe of general inconveniencies ; but only when the obſer. „ue mln, 
vation of a rule is attended with ſome unuſual and particular cir- of common 
cumſtances that create a perſonal and particular inconvenience. aw. 
This now is the caſe before the court; for it is a known maxims p. 2. 
of the common law, that a man may try his title as often as he Maxim of 
pleaſes in an ejectment. Now for this court to determine that one, common law, 
two, three or more unſucceſsful trials by ejectment, ſhould be pe- — — 
remptory, quid aliud than to aſſume a ſeeillative power, and alter right by eect. 


the maxims of common law. mentYÞ often 
(16 as he pleaſes, 


But it may be objected, this is ſometimes done; for is not the objeQtion 1. 
penalty of a bond due by law, in caſe of non- payment of the money 
upon the day? And yet this court decrees not only upon extraordi- 
nary cafes, where the payment of the money at the time appointed, 
by reaſon of ſome accident or misfortune, was become difficult, or 
impoſſible, but even in all caſes, where the obligor might have 
complied with the condition, that the penalty is not forfeited, 


But to this it may be anſwered, that the court in this conduct is Anfue- 
ſure of doing juſtice with an unerring hand, and jn all events; for 
the court never ſaves the obligor from the penalty of the bond, be- 

Vor. X. B | fore 


Trinity Term 8 Ann. 


* 3 „ 0 — W 


fore he has made a full ſatisfaction to the obligee, both in reſpect to 
principal, intereſt and coſts. | 
But now ſhould the court decree, that two, three or more un- 


. ſucceſsful trials by ejectment ſhould be peremptory, the court would 


be very far from doing Juſtice in all events. For proceedings at 
common law, are tied up to very ſtrict rules, and a man that has a 
very good title-may be caſt through ſome lip in the proceedings, or 


a man may have better evidence at one time than another. Beſides, 


as often as the plaintiff loſes in an ejectment, the court gives coſts, 


- which is by law intended as a recompence, and though where. fees 


Anſwer. 


Odjection 3. 


Anſwer. 


. 


be taken. 


are liberally given, it does not near come up to it, yet if things 
were managed more frugally, it would come much nearer. 


* Objection 2. Where the court of Chancery directs two trials 


ö ejectment, and the plaintiff is caſt in both, this is peremptory; an 


what difference is there between trials at common law by ejectment 
directed out of Chancery, and thoſe not directed? - 


Anſwer. Where trials are directed by court, the court has a 
previous knowledge of the evidence, and ſo the court can the better 
judge. Certainly it does not follow, that becauſe in trials relating 
to cauſes originally belonging to the juriſdiction of this court, and 
which are diteded to be tried at law by this court, that becauſe in 
theſe caſes the court determines how many trials ſhall be peremp- 
tory, that therefore this court may grant a perpetual injunction to 

dings at law, in matters triable at law and not in equity, and 
that only for doing what the law allows. | 

But after all, the very ground of this objection fails; for even in 
caſes of ejectments directed by this court, two unſucceſsful trials are 
not ſo peremptory, but that upon good cauſes another may be 
granted, which ſtrengthens the reaſon of the common law. 


Objefion 3. Boni eft judicis ampliare Iegem. 


Anſwer. This maxim not to be underſtood as that a judge in 
equity ſhould alter the maxims of the common law, for this would 
be to aſſume a power paramount to the law. The utmoſt that can 
be meant by this maxim, if it has any meaning in it, is, that this 
court, provided it has the law to juſtify it, ſhould fometimes uſurp 
upon the juriſdiftion of the courts at law. If this court ſhould 
extend its juriſdiction in this point, it might by parity of reaſon ex- 
tend it in other points, vig. determine how often diſtreſſes ſhould 
A collateral warranty was certainly one of the harſheſt 
and moſt cruel points of the common * law, becauſe there was not 
ſo much as an intended recompence, yet I do not find this court 
ever gave relief in it. Should J have been inclined to enlarge the 
juriſdiction of the court, I think it extremely difficult to fix any 
ſanding rule in this caſe. 

J 


Caſe 


ſe 


he add (as certainly he would, had he thought ſo,) that though 


Caſe of Andrew Artemonowitz Mattueof, Ambaſſador 


1 queſtion was, whether an ambaſſador could%by law be 3 
arreſted for debt. is ;f 


Sir James Mountague, Attorney General. | 
He cannot. If the privileges of an ambaſſador may be broken Whether ha 
in upon and invaded for the preſervation of the property of a pri- 7 gry 2 
vate ſubject, and this is declared to be law, princes will be cautious 
of ſending ambaſſadors to us; ours muſt expect the like treatment, 
and few will be prevailed with to take that character upon them. 
Should an ambaſſador be liable to the reſtraints of the law of the 
land to which he goes, how eaſy would it be upon an emergency, 
to take off his attendance upon his maſter's buſineſs ? 
Does the law of England privilege the body of a member of 
liament, and of a ſoldier, and ſhall it not that of an ambaſſador ? 
The perſon of an ambaſſador has ever been held facred and in- 
violable, by the law of nations. : 
The goods of an ambaſſador not liable to diſtreſs, a fortiori, Grotius. 
not his perſon. An ambaſſador muſt be intreated, and upon refuſal 
ſent back to his maſter. If an ambaſſador commits a crime of a 
tranſcendent nature, the King @ quo, non ad quem muſt puniſh him. 
My Lord Coke ſays, legatos violari contra jus gentium ; nor does 


this be ſo in the civil law, it is not ſo in ours. | 

An ambaſſador does by fiction of law repreſent the perſon of his * Þ: 5: 
maſter : Thus Coke, upon fat. 25 Ed. 3. affirms it high treaſon at Hin "an 
the common law to kill an ambaſſador. Now certainly no body baſlador. 
will ſay the Czar himſelf might have been arreſted. The ſame 
fiction of law that makes him repreſent the perſon of his maſter, 
makes him extraparechial, & gua/i in the dominions of his maſter. 
The ill treatment of ambaſſadors is a thing of a dangerous con- 
ſequence, for it may involve the nation in a war, and it would be 
very inconvenient that this ſhould be in the power of any private 
perſon whatſoever. 


Contra, it was ſaid. If this be fo, a ſubject may be left without 
remedy for the recovery of his debt, which would be a defect in 
in law. | 
Juſtice ought always to be reciprocal, but an ambaſſador may 
arreſt. Ergo, &c. 
It is a maxim in law, that the royal prerogative does no wrong, Maxim of 


and ſhall the prerogative of an ambaſſador ſurmount that of the law, King 


5 can do no 
Crown 5 Wong: 


Such 
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 fiam vel reftum. 


REY 


Sach a * as this would be a nullity, becauſe contrary to warn 
charta, cap. 29. Nulli vendemus, nulli N aut differemus Juſti- 


An ambaſſador by. his contract renounces his privilege as far as 
to ſubject himſelf to the laws in force in chat country where the 


contract was made. 
This ſuit occaſioned an act of Ene 7 Anne, cap. 12. 


| whereby all 12 againſt this ambaſſador in this cauſe were 


P. 6. 


Cuſtom of 


null and voi 


and the privileges of ambaſſadors fully ſettled as to 
this matter. A 


* Michaelmas Term 
8 Anne. B. R. 
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Anonymous. 


of London, there was ſuch a cuſtom, that if a feme covert 
exerciſes any trade in which her huſband does not at all 
concern himſelf (intromitteret) ſhe may be ſued as a feme 
ſole, for debts contracted in the carrying on of that trade; and if 
ſhe has not goods that are not her huſband's, ſhe muſt be impriſon- 
ed until ſhe pay them and as ſhe may be ſued, fo ſhe may ſue as 
a feme ſole for debts owing her, in her way of trade, and within 


B: a return to an habeas corpus, i appeared, that ks whe city 


the city. She has a ſpecial and ſeparate intereſt in the profir of her 


trade, or elſe it were an unreaſonable cuſtom. 
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Hadley and Styles, 


N a writ of error upon a judgment in the court of Common Salk. 664. 
Pleas, the error inſiſted upon was this, an action of debt was Bed. | 
brought, and the jury found for the plaintiff as to part, and Not fo iotire 

for the defendant as to the reſt. Now it was objected this ver- bat jury may 

dict was naught, becauſe a debt is an intire thing; and upon a nil — * ·[ᷓ 
debet the jury cannot ſever; and ſhould a man bring an action of fod part for 
debt for 80 pounds, and declare for leſs, this would be a variance nu. plan's 
between the writ and the count, unleſs he ſhew how the reſt was Jeendiat 
ſatisfied. 

This the court agreed to, but yet were of opinion, that if the 

party brought an action for the whole debt, and a part of it was 

paid, the jury might, upon a nil debet ſever, as in caſe of rent. 

Adjournatur. Vide this caſe, Salk. Rep. 664 


* Faſter Term *P.8. 
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Sir Edward Seymour's caſe. 


N a trial of ejectment between Sir Edward Seymaur and his 
mother-in-law, the court did allow the contents of a deed to 

be given in evidence, by witneſſes; nay wüneſſes who put the 

contents of the deed in writing upon memory, four or five 
days after reading the deed. 


Vol. X. 2 0 The 
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Sr 
The court ſeemed of opinion, that in caſe a deed was loſt by 

ſome inevitable accident, that there it might be proved by a copy. 

But in caſe there was no copy, the contents of it could not be 


proved from the me of thoſe that knew the deed; and though 


it were hard for a mah that had no copy, to loſe the. benefit of bis 


deed, yet the e N of admitting that * of evidence 


would be greater. AN iin 
But here the opinion of the court was rated open a particular 


reaſon, for the deed by which the plaintiff was to prove his title, 


was not loſt, but proved to be in the hands of the defendant ; ſo 
that in this caſe the danger. of allowing this ſort of evidence was 
none at all; for if the defendant was wronged by the parol evi- 
dence, it was in his 1 to fer all a by Fe the 121 
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Anonymus, or Pariſhes of Honiton and St. Mary Axe. 


. Is ſent from the pariſh of H. to the pariſh of C. with a certi- 
189, g . ficate, ſubſcribed by the churchwardens of H. and two ju- 


ſtices of the peace ; whereby at the time of his removal he 
is acknowledged a ſettled inhabitant of the pariſh of H. A. grows 
chargeable to the pariſh of C. who by virtue of that certificate ſend 
him back to H. 
Settlement by The queſtion was, whether this certificate of the pariſh of H. 
— open ſhall not be a concluſion or an eſtoppel to the pariſh of H. from ſay- 
the pariſh ing that his laſt ſettlement was at ſome other pariſh ; not only with 
granting the reſpect to C. (for of that there was no doubt) but with reſpect to 


, from 
bndiog — any other pariſh whatſoever. 


other ſettle. 


ment againſt. Reaſons urged why this certificate ſhould be an eſtoppel only | 


the whole 


world. with reſpe& to the pariſh of C. were, 
Vide 2 Salk, , And eſpecially a caſe of two pariſhes i in the town of North- 


530.  ampton, 2 Anne, where, upon an order removed by certiorari into 
B.R. this very queſtion was ſo determined, 


®* 2dh, 


2 


— 


Trinity Term» 9 Ann. 


— 


3 


4 2dly, Upon 


churchwardens very cautious of putting their hands to ſech certifi- 


zahy, Not reaſonable the indemnification ſhould extend farther 


khan the damnification ; if therefore the pariſh of C. that is the only 


pariſh damnified,” be indemnified, this is enough. © -- | 


4thly, No injury is done to any one by this interpretation of th 


act, for if the third pariſh to whom he is ſent, can ſhew that he 


had not his laſt ſettlement there, then all things are in /atu quo; 
but if the truth is, that he was really ſettled there, then that pariſh 
ought to provide for him. But taking the law to be the other way, 


vi. that according to the meaning of the act, t e certificate is a 


concluſion from finding any ſettlement in any pariſh whatever, the 


- pariſh granting it may be obliged to maintain him in their own 


wrong. jr | 
5thly, Not fit it ſhould be in the power of churchwardens to pre- 

judice the parith in matter of property. - 

* Grbly, The ſtatute mentions the two pariſhes only, 


Arguments for the other ſide of the queſtion ; | 

, Expedient, or not expedient, no good argument againſt the 
expreſs letter of a la. F 

The parliament never ſuppoſed, that the churchwardens and 
juſtices of the peace would certify a falſhood ; and therefore the act 
fays, that the certificate ſhall oblige the pariſh that gives it, to re- 
ceive and provide for, &c. when he becomes chargeable ; but ac- 


_ cording to this conſtruction the pariſh is not obliged, &c. 


As to what was ſaid, that this would make people cautious of 
granting certificates, it may be anſwered, that the caſing the pariſh 
for a time, and it may be for ever, will be motive enough. 


ſuppoſition: that this certificate was to be eſteemed * P. * 
an eſtoppel, from finding out any ſettlement whatſoever, it will make 


cCates, which will in a great meaſure prevent the benefit of the act. 3 4 0 W. z. 


| ® The ſtatute of the 3d of King William ſays, that the paying of * P. 11. 


taxes ſhall make a ſettlement; if therefore he pay taxes at C. and 
by virtue of this certificate is ſent back to H. the third pariſh to 
which by this conſtruction he muſt be ſent, will loſe an advantage 
that the law gives it. Beſides, what ſhall hinder the third pariſh 
from ſending him back to C. and ſo by conſequence the end of 
the act, which was moſt certainly the indemaification of C. will be 
fruſtrated. f | 

There is no doubt but it is in the power of churchwardens to 
damage the pariſh, and that in matter of property too, as by taxing 
an indigent perſon, and ſo conſequently making a ſettlement. Ac- 
cording to this conſtruction the inconvenience is little or none, for 
it is but to take care to certify the truth. But according to the 
other conſtruction all will be ſet a- float again, and poor perſoys 
harraſſed and oppreſſed by being ſent for ever from parith to pariſh. 


And 
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And the court were clearly of this opinion, bas took ime to 
conſider of the Northampton preſident ; but afterwards (ut audi 


* 


rere 


V this ea Salk, 535+ © 


* P. 12. 


- Michacly mas. Tam 


ii B. R. 


. and . | 
Salk. 317. 1 an executor takes poſſeſſion of the term of the teſtator, and 
ren 


rent or non-repaits, it abſurd for him to plead no aſſets ultra 

what will ſatisfy ſuch and ſuch judgments, becauſe in ſuch a 
caſe, the ſurplus of the profits, rent and repairs deducted, is all that 
is aſlets, 0 
profits are ſo appropriated to ent bone ee 
not to be exhauſted by debts. Vide 18 DEE 


Baniſter and Hopton. 


jon, N a motion for a prohibition in this caſe, a that 

— though a preſcription, as whether a whole pariſh. or a ſelect 

veſtry ſhould chuſe churchwardens, be a matter triable at com- 

mon law by a jury, yet ſentence is to be given in the ſpiritual 

court according to their verdict; and therefore though this be a 

matter triable at common law, yet if the party ſubmit to a trial in 

2 Salk. 548. the ſpiritual court, by not demanding a prohibition, it will be too 
late after ſentence to move for one. 


1 * Forte and Buviere. 
Church rates. HE major part of the pariſh, aſſembled in veſtry, taxed the 


Pariſhioners pariſh for building of a gallery, each pariſhioner ten times 


taxable for 


building a the value of an ancient rate, One pariſhioner refuſed payment, and 
gallery. was ſued in the — coart, whereupon he prayed a prohibition. 


I iff, 


an action is brought againſt him in the deber and derinet for 
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S* age 
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, Becauſe-a pariſh could not be taxed for building a gallery, 
which was neither uſeful nor ornamental to a church; but this not 
much regarded by the court. 

2dly, The oldneſs of the rate. But the caſes produced to main- 
tain the prohibition on this head, did not come up to it; they be- 


ing granted in caſes where the rate was to continue always the 


ſame : but here there was a new rate modeled by the old; and if 
ten times the value of the old rate had been put into one intire ſum, 
it would have been plain; beſides, no need for the pariſh to depart 


from an old rate, until it grows unequal. 


Pariſh of st. Mary of Reading ver/us St. Lawrence of 
' Reading, about ſettlement of Joſeph Marlow. 


4 5 Marlow was firſt an inhabitant of St. Mary in Stra. 411. 
Reading, afterwards he came into the pariſh of St. Lawrence 

of Reading, and during his ſtay there, was choſen warden for the 

borough, and exerciſed that office as well in that pariſh as in ſome 

others; after which he removed to St. Mary's, and there became 

chargeable. Fe, 

The queſtion was, whether his reſiding in the pariſh. of St. seulement. 
Lawrence, and exerciſing the office of warden in that pariſh, (tho' Exerciſing the 
he did it in others too,) was a ſettlement, by the 3d and 4th of ge af war: 
King Wilkam, or no? | pariſh where a 
a ſettlement within 3 & 4 W. & M. though be be not choſen by the pariſh, and exerciſes bis ofice choca 
the whole borough. | 


It was inſiſted by the counſel for St. Laurence's, that to make a * P. 14. 
ſettlement purſuant to that act, two things were requiſite ; ½, The 
office muſt be a publick and annual office for the pariſh ; but this 
was not an office 2 the pariſh but borough, neither was he choſen 
by the pariſh. 
2dly, It muſt be executed in the pariſh ; but this office though it Settlement, 
was executed in the pariſh of St. Lawrence, was ſo in other pariſhes * —.— 
too; and upon this ground it was very lately adjudged, that the rae, becauſe 
payment of a ſcavenger's rate, being a ward rate, was no ſettlement ® mos 
within the act. | win a. 
act. 
Judge Powell of opinion, that this was a ſettlement within the 
act, and that a man exerciſing an otfice in a pariſh, though in an- 
other too, and though not choſen by the parith only, might yet be 


eſteemed properly enough a parochial officer, 


Parker Chief Juſtice : The words of the act are as general with 
reſpect to the payment of taxes, as to the exerciſe of offices; and 
. X. D there fore 
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Eq. Abr. 280. 


pl. 4. 
2 Vern. 429. 
Pre. Ch. 184. 


therefore fince the payment gf a ſcavengers rate did not, in the 
opinion of the court, becatfe-a ward rate, amount to à ſettlement, 
by a parity of reaſon, neither will the exerciſe of ſuch an oi. 


Pewis of opinion, That he was «parochial officer, and more, 
therefore a ſettlement. | © © | 


Eyre: Stat. 1 Jac. 2. cap. 17. made notice in writing left with 
the overſcer of the pariſh- noceſſary to a ſettlement; Payment of 
taxes and exerciſing of offices upon the equity of that act, judged 
equivalent to a notice in writing, and this act of the 3d and 4th of 


King William ſeemed to him made for the corroborating the equita- 


ble conſtructions upon that ſtatute, He was of opinion it was a 
ſettlement, and that there was a vaſt * difference, in point of the 
notoriety, between payment of a ſcavenger's rate, and exerciſing the 
office of a ſcavenger ; for the one might eſcape the notice of the 


pariſh, the other not. 


Par ter Chief Juſtice ; If the reaſon of the act be founded upon 
the notoriety of the fat, Eyre in the right ; but he was of opinion, 
that the act went upon this reaſon, vis. that a perſon choſen to a 
parochial office, or aſſeſſed a parochial rate, was not a perſon likely 
to become chargeable z and this was the reaſon, Why hiring for a 
year, and ſervice accordingly, makes a ſettlement. wy 


Next term, by conſent of all, it was adjudged a ſettlement. 


Cook and Parſons. 


T a trial at nifi privs at B. R. in London, the cafe was this: It 

was faid at the concluſion of a will, figned, ſealed and deli- 
vered by ſuch a one, teſtator, and then ſubſcribed by three wit- 
neſſes. It appeared by depoſitions in a Chancery cauſe, whereof 
the bill and anſwer were loft, that they ſubſcribed the will in the 
preſente of the teſtator, but at three ſeveral times: the verdict was 
for the plaintiff; but a caſe of two points was agreed upon for fur- 
ther arguments: A, Whether the bill and anſwer being loſt, the 


depoſitions could be admitted as evidedice ? 2dly, Whether the ſign- 


ing of three witneſſes, but at three ſeveral times, was a good execu- 
tion of the will within the ſtatute of frauds and perjuries? 

As to the firſt point, Parker Chief Juſtice, who tried the cauſe, 
was of opinion that the depoſitions ſigned by the witneſſes, though 
the bill and anſwer were loſt, might be allowed as evidence to 


ſupply any point where the will was ſilent, but not to contradict the 
will, 


. 


* Hilary 
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Andnymus, or Goodwin and Godwin. 


i * point in queſtion was, Whether an action of debt Deve. 
| founded upon a judgment in B. R. might be brought, Whether debt 


pending error in the Exchequer- chamber. he 1 
It was argued in favour of the affirmative, that the judgment 5 K. — 
was not ſuſpended by the writ of error; becauſe if it was, a releaſe cor in Ex- 
of all demands would not be a releaſe of a judgment pending a 
writ of error, which undoubtedly it is. N | 
It was ſaid likewiſe, that the record was not removed by writ of 
error, but that only a tranſcript was ſent. 
It was alſo ſaid to be a received rule in the Common- Pleas, 


will lie upon 


that an action of debt would lie upon a — in the Common 
| 


Pleas, pending a writ of error in the 


ng's Bench ; and that by 
ity of reaſon it ought to do ſo upon a 


t in B. R. pend- 


ing error in the Exchequer- chamber: and all this was fortified by 
ſeveral caſes in point. | 


* The point in queſtion was given up upon account of the number # p, 17. 
of caſes in point, that debt would lie pending error. But it was 
ſtrongly inſiſted upon, and the ſtatute of 27 Elia. cap. 8. relied 
upon for that purpoſe ; that the very record itſelf was, in point of 
law, removed by the writ of error ; and that therefore the declara- 
tion was naught, being of a record in B. R. whereas it ſhould have 
been upon a record in the Exchequer-chamber, 47 


Court : Theſe actions of debt pending writs of error never fa- 


voured by Hales nor Holt. 


To be conſidered, whether, though in fact, a tranſcript was only 
ſent, yet whether in point of law, the record itſelf was not removed, 
becauſe without it the judgment itſelf could not be affirmed or re- 
verſed : and alſo whether they could ſuppoſe the record in two 
places at once, in the one place to ſupport debt, in the other error, 

The authorities only kept the court from rejecting theſe actions, 
and therefore, though they held the writ of error to be no plea in 


bar, 


— - 
. 


— 
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bar, yet they doubted whether they might not admit it as a plea in 


— 


abatement. | = 9 A 
3 Salk. 55. In theſe kind of ations, to diſcourage them, bail never allowed. 
7 c Adjournatur. * FF a 3: 
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Jeffry and Barrow, 


Caſe upon HIS was an action of debt upon bond, brought againſt 
— the heir, and upon riens per diſcent pleaded, the plaintiff 
f replies that he had lands, &c. ſufficient to diſcharge, &c. 
the jury find for the plaintiff, viz. that ſufficient lands 

to diſcharge, &c. did deſcend. | ; | 


Moved in arreſt of judgment, that this pleading being grounded 
upon 3 & 4 V. & M. that act ought to have been exactly purſued ; 
and then the iſſue ſhould have been only, whether any lands de- 
ſcended, and not the value of the lands; and if the jury found for 
the plaintiff, then the jury were to inquire of the value. 


Parker Chief Juſtice, ſeemed to incline to the defendant meerly 
upon this point, that it did not appear by this verdict, whether, 
when the jury found the deſcent of ſufficient lands, they meant 
ſufficient in reſpe& to the debt in equity, or at common law, viz, 
the penalty ; probably the jury intended, the equitable debt only ; 
whereas judgment muſt be given upon the penalty. * 

4 P. 19. * Plaintiff put himſelf to great hazard, in this way of pleading, 
for though it had been found that lands were deſcended, yet if theſe ' 
lands were found inſufficient, judgment muſt have been given for 
the defendant. 


Powell doubted, whether this not being an immaterial iſſue, but 
a material one and more, it was not helped by 32 H. 8. 

He doubted likewiſe, whether if it were not, yet this being an 
iſſue appointed by this act and more, it might not be ſupplied by 
another inquiſition by another jury. 

I Paris 
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— and Eyre of another opinion as 10 this point, for the ſtat. 

ſays the jury, viz. the jury that tried the cauſe. di | 

As to the principal matter Potis concurred with Parker, Chief 
uſtice. N D504 bt | Na 

- yre of opinion, that this verdict was equivalent to an inquiſi- 


The end of the act of parliament was by the court thought to 
be, helping the creditor in caſe of alienation, and alſo the heir, that 
he might not run ſuch a riſque in pleading rent per deſcent, as to 
ſubject himſelf to the payment of the whole, if ſo be that but a 
penny was found to be deſcended. 


Gibſon and Albert. In Chancery. 


(Pier, If a man unneceſſarily makes any one a defendant, he Evidence. 
thereby cuts himſelf off from the benefit of his evidence, for it Chancery. 
is his own fault. 

But where ſeveral are made defendants, it will not hinder any one 
of the defendants from the benefit of the evidence of any others 
that are made fo. 
* Indeed in caſe of truſtees, it is neceſſary that they be made de- * P. 20. 


fendants, and therefore there the hlaintiſ may have the benefit of 
their evidence, 92 


Brown and Litton. In Chancery. . e 7. 
1 of a ſhip went a trading voyage beyond ſea ; the Ta. 
ſucceeding maſter opens the effects of the deceaſed, in the Trade. 
preſence of the crew ; and then ſends a letter with a bond incloſed, — _ 2 
to the widow of the deceaſed, whereby he binds himſelf to anſwer * voy- 
to her the ſum of 3ool. if the ſhip arrives ſafe ; the ſum the de- 8e, dies. ſuc- 
ceaſed left being 200 l. which was the rate of reſpondentia bonds K 


ublickly th 
there. The maſter trades and makes 300 J. per cent. of the money. effedts of the 


deceaſed, and 
then ſends a letter incloſed with a bond to the widow, to be anſwerable for intereſt at the rate of reſpondentia 


bonds. Decreed per Harcourt Lord Keeper, that the ſucceſſor was a truſtee, and ſhould be anſwerable for 
What he actually made of the money. 


The queſtion was, whether he ſhould be bound to any more 


an this bond, or anſwer to the widow the profits of the money 
nade in the way of trade, 


The counſel for the maſter would have refembled it to the caſe 
f an executor or truſtee, who ſhall be accountable for the intereſt 
ly, and formerly for the money only. 


Vor. X. E It 
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P. 21. 


Prohibition. 


P. 22. 


It was Haid allo, that if this money had been 10d in the _ 
trade, the maſter would have been accountable, 


The counſel on the other fide, and Lord Keeper too, thought it 
differed from the caſe of an executor; becauſe the ſhip was to go a 
trading voyage, and the money was defigned to' be Jaid out in trade, 
and the ſucceeding maſter is in effect but a truſtee for the repreſen- 
tative of the former. 

And they held, that if he traded with the money as with his 
own, with care and prudence, and then through any accident the 
money was loſt, he would not be wennde. | 


* It was therefore decreed that be ſhould account to the widow 
for the profit made by the trade, deducting reaſonable allowance 
for labour and ſkill. 

The Lord Keeper thought this reſolution neceflury for the encou- 
ragement of trade; it being a comfort to a man to know, that if 
he ſhould die, the improvement of his effects in the way of trade 
by the ſucceeding maſter, ſhould be for the advantage of his family. 

If a truſtee impowered to put money to intereſt, let the money 
lie by him, he ſhall be accountable for intereſt, 

Lord Keeper ſeemed of opinion, that if a truſtee ſhould trade 
with the money, he ſhould. be accountable, not for intereſt only, 
but the profit of the trade; and that at his own. peril, becauſe he 
acted of his own head, without applying to the court of Chancery 
for direction in dif] poſing of the money. 


Sadler and Daniel. B. R. 


"HE queſtion was, whether a man might be ſued in the ſpi- 
ritual court, for taking away the goods of an ae from 
the adminiſtrator ; or whether a prohibition ſhould not go ? 


Reſolved there ſhould: be a prohibition : for when an admini- 
ſtrator is made, the power of the ordinary is determined; and there 
being a compleat remedy, at the common law, for the adminiſtra- 


tor, in an action of trover, the party would by this means be doubly | 


harraſſed; for an excommunication could never be pleaded in bar 
of an action of trover. 


It is difficult to ſay when this power was firſt veſted in the ordi- 


nary, but probably ſuperſtition was the cauſe. However, now by 
the ſtatute law, the ordinary muſt grant adminiſtration, and then 


his power is determined ; and the adminiſtrator, when put in by 


* the ordinary, derives his power not from the ordinary, but the law. 


Biſhop 


Aer „ 


— — — — 
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Biſhop and Eagle. B. R. 


T HIS was an action of account brought by the preſent church- 1 Mod. Rep. 
wardens againſt the former ones. They plead that the S.. 159, 


plaintiffs are no 3 Iſſue joined, verdict for the Account 3. 
intiffs, and judgment, computent. gainſt church 
greys the — they plead, that they received fuch a ſum f 
money as charchwardens through a miſtake, when none was due 
to the pariſh; that perceiving the miſtake, they repaid the money; 
to this plea the plaintiffs demur. | 
Pro quer. It was ſaid, that no plea that had been a good bar of 
the action, could be pleaded before auditors, It is true they could 
not have pleaded ne ungues receiver; for they did receive, and for 
the uſe of the pariſh ; but they might have pleaded it ſpecially, and 
ſo ſhewn that they were not accountable at the time of the bringing 
the action. | 
It was allowed by the defendants counſel, that no plea, which 


would have been a good one to the action, could be pleaded before 


auditors. But here as ne ungues receiver could be no plea, fince 
they did receive and for the uſe of the pariſh; ſo that had they 
been robbed, or not repaid the money, they muſt have remained 
accountable ; certainly a fair defence, and admitted for true by the 
demurrer. 


judge Powell of opinion pro quer', for they might have pleaded 
this matter ſpecially, though they could not plead ne ungues receiver 
generally. 


Parker Chief Juſtice, of opinion with the defendants. Admit- 
ting this to be a good. plea before auditors, it will be neceſſary for 
the churchwardens to plead ſuch a * plea, as ſhews them to be = P. 23. 
honeſt men, v:z. not only that it was paid them by miſtake, but 
repaid, Whereas taking it the other way, and to be a good plea 
in bar, receipt by miſtake will be no receipt at all, and it will not 
be neceſſary to ſhew repayment, bur only that the money did not 
belong to the pariſh ; this therefore inclined him to ſupport the plea 
as far as poſſible. Beſides, had they paid this money to the pariſh, 
before the knowledge of this miſtake, the pariſh would have been 
charged with this money ; repayment was therefore an a& done in 
diſcharge of the pariſh, and therefore a proper plea before auditors. 

Whether or not the churchwardens, after payment of the money 
to the pariſh, viz. the uſe for which they received it, and this be- 
fore knowledge of the miſtake, could have been charged in an 
indebitatus aſſumpſit for the money? Powell and Parker differed 
the former thought they might, the latter that they could not. 


There 
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There was another point in this caſe, via. whether the church- 
wardens ſhould be allowed their expences, and ſurpluſage, in cafe 
their expences out-ballanced, &c, eie 


| a 
berchet. Court clear that they ſhould ; for church-wardens are more than ; 
2 bare receivers; they are in all all reſpeQs bailiffs, 1 f 
vers. f | | | | 
Bailifs, The rule generally taken, that a bailiff ſhall be allowed expences 

| and ſurpluſage in an action of account, but not a receiver, holds q 


true only of a bare receiver; and as to him the reaſon is evident, 
But where the nature of the thing ſhews, that the receiver muſt 
put to trouble and expence, the rule is falſe. | 


ns Trinity Term 


10 Annæ. B. R. 


Whetherborn and Wright. 


HERE a debt is ten pounds or upwards, by courſe of 
the court ſpecial bail is required, otherwiſe not. Not 
common, where an action of debt is brought upon a 

bond of 20 J. conditioned for the payment of nine 
pounds, to hold to bail; for though the penalty which is the legal 
debt exceeds ten pounds, yet the real and equitable debt is leſs. 

But upon ſome particular caſes, as where it is to be feared a perſon 
will run away, &c. the court will hold to bail, for the legal debt 
exceeds ten pounds, 


Special bail, 


Templeman and Caſe. B. R. 


2 en CTION upon the caſe for entering the houſe and taking the 

888 goods of the plaintiff in the ſaid houſe, Defendant pleads in 

Fleading. bar, that he entred in aid of a bailiff who had a writ of execution, 
and took the goods of another, and not of the plaintiff, Plaintiff 
demurs. 1 


b 


| 
14 
6 
* 
| j 
| 
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# Uqon the demurrer three points aroſe; ½, That this plea * P. 25, 
amounted to no more than the general iflue. 2%, That this plea 
was naught for want of ſhewing how the goods came there; whe- 
ther wrongfully, or rightfully, 344%, Naught, becauſe ſaid in aſ- 


fiſtance, and not by command of the bailiff. 


Court : Bar good; notwithſtanding theſe exceptions, For as to 
the /, a poſſeſſory right is ſufficient to maintain an action of treſ- 
paſs or caſe, though not a replevin ; and upon Not guilty pleaded, 
this given in evidence, that they took another man's goods, and not 
the goods of the plaintiff, would not have maintained ſuch a 
general plea ; becauſe though the goods ſhould not in reality be the 
plaintiff's, yet being in his houſe and poſſeſſion, they are ſo far his, + 
as to maintain this action. 

As to the 2d, impoſſible for the defendant to ſhew how. 

As to the 3d, command or deſire of the bailiff not neceſſary; 
for every one not only may, but is by law bound to give their aſ- 
ſiſtance to officers in execution of juſtice. 


Petworth Pariſh. B. R. 


O VE to quaſh an order of juſtices, three exceptions taken: Oder about 
1/4, That there was a former, order from the pariſh of A. ſettlement af. 
to that of Petworth, and this order being affirmed upon an appeal to rr 7 
the ſeſſions, it was final not only between the pariſhes that were dens, fn. 
parties, but all others, except a ſubſequent ſettlement could be 
found out; that therefore this order, which was to remove one 
Wilkam Pack and Katharine his wife, together with their children, 
from Petworth to Ringmore, ſhould be quaſhed. 
* 24 Exception, That the ages of the children not appearing, they * P. 26. 
may have gained a ſubſequent ſettlement. Mod. Caſes 
34 Exception, No adjudication to become chargeable, but likely — we 
to become chargeable. — 


Court : 1 and 24 exceptions good; the ½ a point lately ſettled. 
As to the laſt, order is good notwithſtanding, 


Player and Bandy. B. R. 


1 that in an action of debt upon a bond, though Co. 
the money be tendred before action brought, which is refuſed, ON 5 
that yet the plaintiff muſt have coſts. For the ſtatute for the the law. 
amendment of the law gives the court no juriſdiction until after ac- 

tion brought, and therefore they cannot take notice of a tender 


Vor. X. F before : 


* 
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Convidtion 
upon game 
act. 


Objedions. 


* P, 27. 


before: beſides, ſaid by Powell, and contradicted by none, that that 
ſtatute had enabled the defendant to plead payment, or to bring the 
money into court; but not to plead tender, refuſal, and uncore prift. 


Queen. und Mathews. B. R. 


1 * was a conviaion upon 4 and 5 of Queeh Ame, for the 


preſervation of the game. 


Two exceptions taken; 1, That the charge ſetting forth that 
the defendant Mathrws not being a perſon ſo and fo qualified, and 
enumerating diſtinctly the ſeveral qualifications in the act of Car. II. 
for the preſervation of the game, omitted a new qualification al- 
lowed by this act, viz. That he was not a perſon authorized by a 
lord or lady of a manor to kill game for their uſe. 

| 2dly, That the perſon was here charged with ſo many five pounds 
as he killed hares in the ſame day; * whereas the offence in the 
ſtatute was the keeeping of dogs, engines, &c. not killing hares. 


Court of opinion, That had it been laid generally thus, that he 
not being a perſon qualified according to law, it had been enough; 


but the qualifications being diſtinctly and ſeverally mentioned, omiſ- 


ſion of one fatal. F 
As to the 2d point, the court was of opinion, that the offence 


for which the ſtatute gave the forfeiture, was the keeping of dogs 
and engines, not killing the hares. If a man not qualified go a 


hunting, and kill never fo many hares upon the fame day, he would 


forfeit but one 5 /. for it is but one offence. But if a man keeps 
dogs, and goes a hunting ſeveral days, and kills hares ; if it had 
been thus laid, that he ſuch a day kept dogs and killed, Cc. and 


then again fach a day; by laying it thus ſeverally, the offence is 
ſevered, and he ſhall forfeit five pounds for each offence. Adjour-' 


Hat ur. 


Michill 


in 


* 
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Michill a Reynolds. B. R. 
Vide poſt. Term. Paſch. and Term, Hill. 11 Ann. 


N action of debt was brought upon a bond; the condition P. Will. 181. 
whereof was, that whereas A. had taken the of B. who 
was a baker, for the term. of ſo many years, and had given B. ſo A bond con- 
much money for it. The condition of this obligation was ſuch, 
that if during thoſe years B. ſhould not exerciſe the trade of a 


ort. 296. 
Trade. 


ditioned for 
reſtraining a 
man from the 


baker within the pariſh where the ſhop was, that then the bond exerciſe of bis 


ſhould be void, otherwiſe, Cc. 
Whether this bond was good, or not, was the queſtion, 


It was argued that the bond was good. | | 
In 3 Levinz 241. there was, it muſt be confeſſed, a difference taken 
between a bond and a promiſe; and it “ is ſaid that a bond in this 
caſe would be void, but a promiſe good; and in other cafes quoted 
in that caſe, as in Co. Jac. 597. this difference is warranted. The 
reaſons aſſigned for this difference are two; 1½, Becauſe in a bond 
the jury cannot mitigate the damages, but muſt give the whole pe- 
nalty, be the damage to the other by ſetting up the trade ever ſo ſmall. 
2d Reaſon is, that the publick intereſt is concerned, to promote 
and encourage trade; and therefore ſuch a condition is againſt the 

blick intereſt, againſt Magna charta, and malum in ſe, and there- 
ore the bond void. | 

As to the 1/ of theſe reaſons, it holds againſt all bonds in general 
as well as this. Beſides the difference is not true; for even in a 
promiſe, if it be certain, it was ſaid, that the jury have no diſcre- 
tionary power in giving damages. 

As to the 2d it was anſwered, that how prejudicial ſoever, to the 
publick, a general and abſolute reſtraint of a man from his trade 


may be, certainly a particular reſtraint, limited to one place only, as 


the preſent caſe is, can be none at all; for how is the publick 
concerned whether a man exerciſes his trade in Holborn or in the 
Strand? There is a great difference between the opinion of the 
court upon matters before them, and what is ſaid chrfter, and colla- 
teral to the caſe in queſtion ; and this caſe has never been judicially 
determined : but if ſuch opinions are of weight, in the caſe of 
Thompſon and Harvey, Sir Bar. Sbawer's Rep. fol. 2. there is a dif- 
ference taken between a bond, where the condition is a general re- 
ſtraint, and where a particular one. The bond there is adjudged to 
be void, becauſe it is a general reſtraint from the exerciſe of a man's 
trade ; but there it was admitted to be good, had it been, as here it 
is, only a reſtraint in a particular place. 


I As 


trade for a 
certam time, 
and in a cer - 
tain place, 
when entered 
into upon 2 
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Argument 


P. 30. 


As to the reaſon of the thing in general, there may certainly be 


a very good reaſon for the making of ſuch bonds. Suppoſe a gen- 
tleman has a noiſy, ſtinking trade near him, he may be willing to 
give him a * valuable conſideration for removing further off, Sup- 
poſe a man gives his apprentice ſuch a ſum of money, provided he 


will enter into a bond of ſuch a penalty, not to ſet up within ſuch a 


diſtance. If this bohd be adjudged. void, what is the conſequence, 
but a mere circuit of action? viz. the forcing of him to bring an 


action upon the promiſe, and give this bond in evidence, 


To prove the bond void, the difference taken in the books be- 
pro defendant. t ween bond and promiſe, was ſtrongly inſiſted upon; and the caſe 


in 3 Levinz, where the aforeſaid difference is taken, was backed by 
other authorities, via. Moore 115, 242. 3 Leonard 217. Marſh 
191. One reaſon more was offered, not taken notice of in the books, 
that the allowing of ſuch bonds might be a, means of introducing 
monopolies. 


Judge Powell: Where an action is brought upon an aſſumpir, 
though the promiſe be never ſo certain, the jury may mitigate the 
damages, and give what ſum they pleaſe. Many are the authori- 


ties that maintain the difference between bond and promiſe ; no 


bond ever yet adjudged good that reſtrained a man from the exerci 


of his trade: of opinion bond was void. | | 


Parker Chief Juſtice : I never yet knew ſuch a bond adjudged 
void. The caſe in Cro. Jac. 596. is the leading caſe, as to the 
difference between bond and promiſe, and the difference itſelf ſup- 
poſes the condition lawful, and moſt certainly there may be many 
good reaſons for entring into ſuch a bond. 

I know of no caſe, beſides that of an infant, (and that ſtands 


upon another conſideration,) where a promiſe ſhall be good, and a 


bond entered into for the performance of that promiſe void. Some- 
thing extraordinary, that a court of juſtice ſhould endeavour to ren- 
der the breach of a juſt and fair promiſe as eaſy as poſſible; for that 
would be all the conſequence of our * judgment, ſhould we adjudge 
the bond void; for if the plaintiff ſhould fail in this action, he may 
yet have recourſe to an action upon the promiſe, and give the bond 


in evidence of it. And as for the reaſon given for the difference 


between bond and promiſe, there is this to be ſaid againſt it, that as 
a jury may give leſs than the penalty, ſo they may give more. Now 
ſappoſe it were my intention to bind myſelf in ſuch a penalty, not 
a very great one, not to uſe my trade nigh ſuch a perſon ; with de- 
ſign, that if I ſhould afterwards think that the uſe of my trade, 
would be of more advantage to me than the penalty, it ſhould be 
at my election: is it reaſonable, that a jury, contrary to my de- 
clared intention in writing, ſhould have it in their power to give 

twice 
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twice the penalty, if they think fit, or the other N N "0h ch 
— my pox of promiſe?! 
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1 iy exepated, and before entry of the Delay of he 

| Judy ment, which was "delayed by a of court, the plaintiff dies, coor prese 
, this happening by the delay of the. couri e. dice (uitors. 

hight be V as of i7o. or three terme ago, In beball the mo- 

tion ds, cited the caſe, of 1,Yentris, Philip and Jahn, 3 laid, 

that if the 2 7 delay entry of the judgment, there judgment may 
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5 * * Thomlinſon and Dighton. B. R. , . 8 P. 2 
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ö Tg n ber open 4 Jjodgmait'in the cburt af ak. 2% 

e Com Common Pleas ir in an cjectment. The caſe yas this: XD * 

A tenant in fee of che lands in queſtion deviſed the lands to his 2 

d dr for life, chen! to 5 ſpoſe of a 8 to her pleaſure, provided Tenants fo 

e wp. ſoche one 01 the W dren, The huſband the * 

J- bag, es, und leaves behind him a ſoo and a, daughter, the wife _—_ 

y marxies 2 510 then the wife, by leaſe, releaſe and fine levied c- for life, then 
venants*to Rand ſeiſed, to the oe of herſelf for life, without im- 3 ms 

7 ä Kea of waſte, remginder to 2 Fog * yer firſt huſband be ate 

d. 83:12 326315 al [ET fa 
a. one * N $ children bene, 1 tv behind kim a ſon and FR FI the = br gn Z 
dt imo ge, beer py nne 
Reſo] 

ige wok, d dia will an rate lor lle and ah that the power i fee was eee 

* : The: queſtion wis, | (whether this 8 of the lands were 

ace a good. execution af the. power, ſo that they ſhould go to ibe  davgh- 

* r t. Fi, 1 N _ Wale Heir at lum, v2. the ſon. 

= | The — of Gems Pleas. gave Need de the daughter. 

* And now a writ of error being brought into B. R. it was argued by 

q r. Lutwyche for: the W. in en ad by Peer Williams for 

ws he defendant, - 
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to any of her children by the teſtator, theſe words give her but a 
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Argument for 
the defendant. 


words after added, provided: Ile diſpoſe vf ir to Jone of eee 
* 


caſe it was expreſly deviſed for life, he gave up this point?? ©- - 
gued, ½, that the woman's- marriage was no ſuſpenſion of the 


ſued, and in Co, Lite. there is this difference taken, that if a perſon 
Authorized does leſs than, His authority warrants. him, it is void; 
but if he exceeds it, it all be good. for 7s much as falls within, the 
power, and the reſt ſhall_be but fur uſage: pow here. the. power 


to diſpoſe rf at pleaſure, it had been very 


wile gary © AT 435) Wh 

The points conſiderable in this caſe are two, 1//, What eſtate the 

wife takes by the deviſe, whether an eſtate for life or in fee. 24, 
Whether the power be well-executed. 1 om 7 i nn ht 

As to the 1/ clear, that ſhe has but an eſtate for life; for it is 

expreſly deviſed to her ſot life. Aud though the words following 

be to diſpoſe of according to her will and pleaſure, provided it be 


s for the 24 queſtion, Whether the power was well executed; 


the poſſeſſion, there the eſtate ſhall never paſs by way of covenant 
, oo ndtallinod TS ; 
This is a very improper ſort of conveyance, for here the eſtate 
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It is a rule that a power and authority ought to be ſtridly pur- 


the conveyance, vecy plain that the intention of the wite was. to paſs 


becauſe the wife is here poſſeſſed of an eſtate, viz. an eſtate far life : 
beſides, the eſtate paſſes by the fine. 

fore Hen of) + mid baited annunt nity rote abi telt att 10.900 
Pere Willidmis argued for the defendant, that by this. deviſe the 
wife took an eſtate in fee. Had the deviſe been only thus, to:1be ue 
very plain that ſhe had had a 
fee · ſimple, according to 1 tft, 113. a Dallingtin 38. then the 


children, make it à conditiobaf fee: imple; fo reſoſved i Dam 
and Uply's caſe, 1 Jones 127. but being put in mind that in this 


But then admitting the wiſe to haue but an eſtate for life, he at- 


power; 2dly, that the power was ſufficiently though imptepethj 
executed, | 
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_ That the ſecond marriage was no ſuſpenſion of the power, 
proved from the caſe of Daniel and Upten, 1 Noll. 329. where 
caſe. is, A man deviſes that his wife ſhall ſell his land, huſband 
dies, the wiſe marries; reſolved that the wife might not only ſell 


the land, r — whicltis'a'much 
caſe than the preſent; ++ 

4 That this was a good tho” i me — of the power. 
. 1 are ſaid to be ꝙfuti to do right; and therefore this power, 
0 inſtead of a ſtrict interpretation, ought to have a large and extenſive 
* one ; ſo that any writing whatever, that was but enough to ſignify 
e the intention: of the parties, here the power is ſo general, and no 
. particular way of execution is preſcribed, would have been enough; 
and if ſo, then certainly the power is well executed. For a deed 
- of leaſe and releaſe was a ſufficient declatation of her mind; and 
A as for her eſtate being limited without impeachment of waſte, that 
ſe ſhall be rejected as ſurpluſage, which even in pleading nan nocet. 

N As ſor the objection, that the method of this conveyance ſeemed 
4. as if ſhe deſiq uad it as oerl of the land 57 and the rather here, be- 
of cauſe ſhe was ſeiſed of an * eſtate for life: he anſwered, that there - P. 34. 
nt is a difference between a perſon's having ſuch an eſtate as will 


enable him to make ſuch a. conveyancez: for there it ſhall operate by 
way of gift as from an owner; and Where a man has not ſuch an 
eſtate as wilt enable him to make ſuch a conveyance, for there the 
deed: ſhall operate by way of execution of the power, and ſo is Sir 
2 s caſe j and though. there be no recital of the power, 


* yet if the grant cannot work without the power, it ſhall with it. 
d; But here the deed of leaſe and releaſe recites the power, Which car- 
he ries. in it the | ion of the intention of the 

ver that it ſhould fo operate z; which makes it a much ſtronger caſe, | 
of And then if it operates as an appointment, the eſtate ſhall not 


paſs from the truſtee, but the appointee-ſhall. be in from the will. 
The grand intention of the parties is the paſſing of the eſtate, and 
not the hem or manner in which this is done, whether by virtue of 
the power, or deed of leaſe and teleaſe, Sc. And the court will 
be more ſolicitous to uphold the primary intention of the parties, 
than that which is only a ſecondary one; without doubt they will 
never adhere to the latter, to the deſtruction of the former: and 
therefore, though the intention of the parties were to paſs the land 
by leaſe, releaſe and fine, yet when it cannot paſs ſo, it ſhall as an 
execution of the power; quum quod ago, non valet» ut ago, valent 
quantum valere pete. 3 Leuinz 372. 1 Jones 392. . 8 
cale. 1 Fentris, King and Melling. Gier and Offiter 1706. 

The laſt of theſe caſes ſull in point; and though 4 de but the 
opinion of a ſingle judge at an aſſize, yet it being the opinion of fo 
great a man as the late Lord Chief Juſtice Holt, it may be af ſome 
weight. That caſe was ſhortly thus: A man by will was made te- 
nant for life, wh a power to jointure or ſettle upon his wife; and 
though 
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* P. 35. 


97. 36. 


that judge 


he deere ran here f -, by d and-reltale, 5 
vrus of opinion, that it was 2 good | execution of the 
power. Now in that caſe, 9 the ſame objections might have been 
made as here: with equal force fur if it be ſaid here, that 
the eſtate puſſet y virtue of [the-fihe,) it may be anſwered, that if 2 
leaſe and releaſe ſhall operate as an execution of the power, and 
fignify no more than the declaration of the intention of the parties, 
then will the appointes be in by victue of the power in ab, will, | 
precedent 10 the fine, and the fing being ſubſequent Gai | 
nothing. In 1 Vencrit 3681. Herring: and pry mg it i 
that — the fine is precedent to the deed, that there: it in an — 
tinguiſtnnent of the power; but if it had bren ſubſequent 
it is, the power would have been well executed, — — ! 
the fine; and in Aer Exchequer-chamber, reſolved to be good ven 
nt, Mens .... 
As ſor the Mee IGG 2 


e 5c) nothing in it; more vl a 
paſs een eee certainly ſu ir puſing a ela 
N D 211 } 8419 


tail. 1927 | fs. 1 
Yr 28 51599 1 2 9997124 . 2290919Hth 

J Jadge Powell: The) miin-quetion a cats is, cWhedher' the 
wer be well executed 1 A febftment to a mana own ſon ſhall 
operate as covenant to ſtand ſciſedp rather than the intention of 
the parties ſhonld be fruſtrated. Sir Edward Cletr's: caſe Ao 
that whede it can pais no other way than by virtue of the power, it 
ſnall paſt that way, though the intention of the parties were, that 
it thould-paſs angther, - And as for her own eſtate being limited 
t:impeachment of winſte, as to the im of iwaſte-t 
ſhall be void, becnule it exereds the power? the intention of the 

parties plain. 1411 00 2 0 11 It 512 M 

Of CE pro defendant. od: we „tun zd mn 
15 nba 20? 3114191; 1 

| Aa Chief Juſtice: In Bir Edioard Gleer's ads ES 
that where according to the way the parties intended; the conveyance 
would have no effect at all, that there it ſhould puſs another way: but 
uihere, * ſhould the eſtate paſs the way the parties intended, the 
conveyance would have ſome effect, though not all that avas intended 
by the s, thete it ſhauld paſs no ether -way than the parties 

deſignad. But this point ſince has been carried nuch farther, a8 
that, Where it would have ſome effect; but not all intended by the 
parties; that there, to the end the min deſign of the parties may | 
be obſerved, the eſtatꝰ ſhall puſs in auother way than the parties in- 
tended; For example, ſuppoſe a woman ſeiſed of an eſtate for 
life, with a r wake a leaſe. for three lives, or 24 years, ſhe 
marries; and then ſhe and her huſband join in making the leafe; 
and hufpatd and wife both die before the leaſe is en pired ; here 
though'the 2ruſband in . and ſhe in her on, ate 
ot 1 poſſeſſed 


os Q B65, 


7 . 
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ſſeſſed of an eſtate for life, and therefore can as owners make a 
leaks, and there appears no intention of the parties. (imagining per- 
haps that they ſhould have outlived the leaſe) that this leaſe ſhould 
be made by virtue of the power; yet becauſe the leaſe, ſuppoſing it 
made by them as owners, cannot have all the effect the parties in- 
tended, for ſome it would have, (it would be a good leaſe during 
the lives of the huſband and wife) yet becauſe it cannot have all, it 
ſhall be eſteemed made by virtue of the power. But in the preſent 
caſe the conveyance, as intended by the parties, would be wholly 
void. i 

Of opinion pro defendant, and that the judgment in C. B. muſt 
be affirmed. 5 


* Louviere ond Laubray. B. R. — 


T Ni prius in the court of Queen's Bench, London, the caſe whether 
A happened to be this: Leuvrere uſed to furniſh Laubray with 3 ” A 
great quantities of ſtockings : Lowviere draws a bill upon Laubray, n ai. 4 
payable to ſuch a one; Laubray accepts the bill, but ſome time indorſce. 
after proteſts it. Upon this the bill is indorſed to Louviere the 
drawer, who brings an action as indorſee. 781 

* The queſtion was, Whether the drawer of à bill could main- P. 3. 
tain an action as indoriee? 


Parker Chief Juſtice of opinion, that upon evidence given to the 
court, that there were eff&&s of Lauviere in the hands of Laubray, 
enough to anſwer the bill; and that conſequently the acceptance 
of the bill was not upon the honour of the drawer, the action was 
well brought. For when a merchant draws a bill upon his corre- 
ſpondent, who accept it, this is payment; for it makes him debtor 
to another perſon, Who may bring his action. This therefore is 
ſuch a payment as may be ſet off upon a former account, and 
pleaded in bar of ſuch an action: but if there were no effects, 
then the action would not lie; for it would have been an acceptance 
upon honour only, and the money would be recovered only to be 
recovered again. 


N. B. Intereſt ruled to be paid from the time of the proteſt. 
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Oſway and Briſtow. B. R. * Otway. 


f A action of treſpaſs for taking cows in the plaintiff's cloſe. Treſpas. 
Defendant pleads in bar, that they were damage feaſant in 


| _ uo. Plaintiff demurs, becauſe he ſet forth no title to the 
cloſe. | 


Vox. X. H Re- 


Trinity Term 10 Ann. 


Reſolved that it was well without it; for a poſſeſſory right is 
ſufficient to maintain an action of treſpaſs. And this difference 
was taken, that where the defendant juſtifies to a place ſpecially 
laid down in the declaration, there a title muſt be ſhewn ; but 

| where no place is ſpecially laid down, as here there is none, there 
de need not. N | 


8 * — oY 
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Rumball and Ball. 


— 8 CTION of debt upon a note to this effect; J acknow- 
| ledge myſelf indebted to ſuch a one ſo much, which I 


promiſe to pay upon demand. Moved in arreſt of judg- 

ment, that though upon a note acknowledging a debt it 
was not neceſſary to alledge a demand; yet where it is part of the 
agreement, there a demand is neceſſary. 8 


But the court were of another opinion, for it is a debt in præſenti; 
and the words promiſe to pay, import no more, than that I am 
ready to pay the money at any time, and ſhall not reſtrain or 
qualify the other words, this being no debt ariſing upon the per- 
formance of a certain condition, but a debt plainly precedent to the 
demand, Beſides, ſuppoſing the demand neceſſary, action itſelf 


perhaps is a demand, 
P. 39. * Shorer and Shorer. In Chancery. 
See Gilb.Rep. Man marries a wife worth 7007, and binds himſelf by mar- ' 
Equity 91. riage articles to inveſt 1400 J. in land to ſuch and ſuch uſes, | 


Lingen and <y;2, to himſelf for life, remainder to the heirs of their bodies be- 


— — gotten, the remainder to his right heirs. The huſband dies, the 


preemevt that marriage articles unperformed, and by his will deviſes a houſe value 
+400 l. ſhou 

be laid out in land, this not dove, queſtion, whether fince it ought to have been done ; it ſhould not in 3 
court of Equity be confidered as done, fo as to paſs by will under the word land, Held per Lord Keeper i 
Harcourt that it ſhould, 
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15 per annum to the wife, and go J a year to his nephews, having 
no children; then comes the clauſe in his will, and all ny other 
lands in York, or any other part of Great Britain, 1 leave to my 


The queſtion was, Whether the 1400 J. though not actually in- 
veſted in land, ſhould notwithſtanding in equity be deemed land, fo 
as to paſs by the word land in the will, ſaving to the wife her in- 
tereſt for life ; or, Whether it ſhould go with the perſonal eſtate ? 

The wife being executor contended, that it ſhould be looked 
upon as perſonal eftate, becauſe then ſhe ſhould come in for a ſhare 
in the ſurplus, unexhauſted by debts or legacies. 

The court did nothing in the affair, but ordered a reference to 
the maſter to ſtate the matters of fact. 


But Lord Keeper Harcourt declared it to be his preſent opinion, 
that where there is ſuch a marriage- agreement for ſo much money 
to be laid out in land, that the money, in caſe the huſband died the 
agreement ' unperformed, ſhould in equity be eſteemed land, and 
may be deviſed as ſuch, ſubject in the firſt place, to the uſes de- 
clared in the matriage- ſettlement. 


Harvey and Wright. B. R. P. 40. 


HERE was this queſtion raiſed concerning underſtanding a Notice. 
rule of court: The rule was, if a cauſe was not at all pro- Rule of court 
ſecuted in four terms, neither party could revive proceſs, without 
giving the other a term's notice: Now whether notice at any time 
within the term, as e. g. the laſt day of the term, would ſatisfy the 
rule; or whether the rule does not require a whole term's notice ? 

The court, upon time taken to conſult the reſt of the judges, 
that all the courts might be uniform in their practice, delivered 
their opinion, that by a term's notice was meant, that a whole term 
ſhould intervene between notice and trial, that ſo either of the par- 
ties may have time and opportunity to apply to this court. In the 
courts of C. B. and Exchequer, where they had the ſame rule in ſo 
many words, it was ſo underſtood. 


Lord Say and Seal's Caſe. B. R. 


nar- | 
_ | PON a trial at bar in B. R. in an ejectment brought by the Wines. 
the heirs at law, againſt the Lord Say and Seal, who claimed as 


cir in tail, the fingle queſtion was, Whether or no a common re- 


covery, that was ſuffered in order to dock the intail, was good or 
not ? 


The 
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Evidence. | 


7.40. 


; Attorney's 


privilege. 


. >.and that an attorney's privilege, was the privilege of his client; and 


P. 42. 


The n that thre was no tema (o 
che rain. | 


To prove the recovery N a deed bearing date 23 08. 170. 
directing the uſes of ihe recovery, and the fine, via. the n 
of the fine, and common recovery were produced. | ; 


The counſel for the Lord Say and Seal, deſired to call one Knight 
an attorney at law, to prove, that though * the deed was dated 
OF. 23. it was not executed until five months after, wz. in March. 
N. B. The attorney was the 4x gr? intruſted in ſuffering the com- 
mon recovery. 


The counſel for the heirs at law, * N the * the at- 
torney: Becauſe as an attorney has 4 privilege, not to be examined 
as to the ſecrets of his olient's cauſe, ſo the attorney's privilege was 
likewiſe the client's privilege ; for the client ;acuſts an attorney 
with the ſecrets of his cauſe, upon confidence not only that he will 
not, but alſo that though he would, yet he ſhould not be admitted 
by the law to betray his client, and for this Holbeche's caſe was re- 
lied upon. Beſides, it was ſaid that his evidence would tend to 
accuſe himſelf, either of ignorance, negligence, or ſomething worle ; 


and in Moore” s Reports, antedating deeds felony, 


The court were of opinion, that Holbeche's caſe was good law); 


that an attorney, though he would, yet ſhould not be allowed to 
diſcover the fecrets of his client. But notwithſtanding this, they 
thought Knight's evidence was to be received ; for that a thing of 
ſuch a nature as the time of executing a deed, could not be called 
the ſecret of his clicnt, that it was a thing he might come to the 
knowledge of without bis client's acquainting him, and was of that 
natute that an attorney concerned, or any body elſe might inform 
the court of, 


Knight being called in, ſwore, that it being feared the common 
recovery would be good for nothing, becauſe it was doubted whe- 
ther there was a good tenant to the pracipe, at the time of the com- 
mon recovery ſuffered ; it was agreed upon as che beſt expedient, 
that there ſhould be a fine as of Sancti Michaelis levied to make a 
tenant to the præcipe, which was five months beiore the * fine was 
actually levied; and that there ſhould be a deed, which ſhould de- 
clare the uſes of the fine and recovery, and recite the fine to be of 
Sands i Micbaclis; and that the deed was executed when the fine 
was taken, du. in March. 


Then 


Dr 


epends upon the practice of the court of Common Pleas, where 


Wprcluppoſes a writ of covenant, yet the common practice is now to 
Jevy them without. Clerk and Ward was a caſe, and the only caſe 


% 
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Then the chirograph of the fine was produced, according to 
which the fine was levied as of Micbaelmas term; and if fo, with- 
out controverſy, there was a tenant to. the precipe, aud fo all was 


Well. 


The counſel for Lord Say confeſſed, that the chirograph of a fine Chirograph of 


was prima facie good evidence; that it was an evidence of ſo high a jou 
nature, as that no parol evidence ſhould be allowed to falſify it: 
but they ſaid it might by matter of record. To clear the way, they 
mentioned the clauſe in the ſtat. 5 Hen. 4. that orders the enrolment 
of fines, and that of 23 Eliz. cap. 3. which directs, that the date 
of the concord, ſhould be certified by the judge, before whom the 
fine was levied, 

Then they ſaid that the concord of the fine was certified by Lord 
Chief Juſtice Trevor, to be taken upon the 24 of Marel; and this 
evidence being an evidence of record, they offered to falſify the 


chirograph. 


But to this it was objected, that the chirograph of a fine was a 
record of ſo bigh a nature, that unleſs it be void, and not only void- 
able, it cannot be vacated by any evidence whatſoever, but writ 
of error only. And that it was not a nullity and void, they cited 
2 Ventris 47. and Hobart 330 ; where A. and his wife acknowledged 
the note of a fine the 26th of March, before commiſſionegs, by de- 
dimus poteſtatem; the wife. died the 27th of the ſame month, the 
28th compoſition was made in the alienation office, upon a writ of 
covenant, returnable in Hillary term before, and the King's filver 
was centred as of the ſame Hillary term, * This fine upon debate * P. 43. 
reſolved to be good. Dyer 202, Carril's caſe. Dyer 89. 6. Cre. 
Eliz. 275 ; where it appeared by the record, that the caption of 
the conuzance of the fine was the 27th of March, and the writ of 
covenant and dedimus poteſtatem, were dated the gth of April; and it 
was now, in a Writ of error to reverſe the fine, objected, that the 
conuzance was taken without any warrant, and that by 23 Elz. 
the caption was always to be certified: but the court over-ruled this 
exception, and would not hear it argued ; becauſe, it would ſhake 
ſeveral fines, &c. And it is a common practice, that a fine levied in 
the vacation, may, at the choice of the parties, be a fine of either 
the precedent or ſubſequent terms, which differs from the caſe at 
bar only in this, that here there is an intervening term ; and whe- 
ther this will occaſion ſuch a difference, as that in the one caſe the 
fine ſhould be good, in the other not only voidable but void and null, 


his matter ſhould properly have been canvaſſed, Though a fine 


here a fine was attempted to be deſtroyed by evidence, and this was 
Vol. X. I in 


a 
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in 4 coutt of equity, viz. the Chancery, 4nd yet there it was not 


rh ; and this opinion was confirmed upon etror in the houſe of 
ords. As for the ſtat. of Elz. it only extends to fines taken by 
dedimus, and only to regulate not annul fines, as the clauſe of any 
attornment, Gx. Seck. 5. ſhews, for _ probat regulam in rebus 
non exceptis. Statute de donts ſays ſuch fines ſhall be 75% jure null; 


- yet this has been interpreted voidable only: and a diſcontinuance out- 


P. 44. 
Statute of 
23 Eliz. 


®P.45 


lawry is faid by an act of parliament to be 1% fas void, and yet it 
has been held voidable only by writ of error; and if this con- 
ſtruction prevails in an outlawry penal in its nature, @ forriort it 
ought in things ſo much favouted as fines. 1 45 


Counſel for the Lord Say contended the fine to be void, by 
23 Eliz, for if it be interpreted, to make fines voidable only, it will 
help none but thoſe that are intitled to a writ of error, and not re- 
mainder men, who are not ſo; fo that according to this conſtruc- 
tion, the act will relieve but half of thoſe it was deſigned to relieve. 


Peere Williams of counſel for the plaintiffs, the heirs at law, re- 
plied to this, that there might be found ſome caſes in law, where 
the party grieved was without remedy ; and inſtanced ih the caſe of 
bail; who, though as much ot by an ertoneous judgment as 
the principal himſelf, can yet bring nb writ of error to reverſe it. 


Curt: Very harſh doctrine to be laid down in a churt of juſtice, 
that there may be a wrong without a remedy ! eſpecially when the 
preſent caſe requires no ſuch argument; for if the Lord Say ſhould 
be wronged by our refuſal of this evidence, he has yet à very pro- 
per and eaſy temedy, d. to apply to the court of Common 
to vacate the fine, if in truth it be voidable, | 

It is agreed, by both ſides, that it is common practice for 4 fine 
levied. in vacation time, to be at the election of the parties, a fine 
either of the precedeiit or ſubſequent terms, which yet according to 
this doQrine muſt be a meer nullity. Whether the intervening of 
a term can make ſuch a difference, as that in the one caſe the fine 
ſhall be good, in the other utterly void, cannot be difcovered from 


the reaſon of the thing, but muſt depend intirely upon the practice 


of the court of Common Pleas; a plain argument that lat is the 
roper court to relieve, every court being judge of its own rules. 
In the caſe of Clerk and Ward, ſuch kind of evidence was refuſed 
even by a court of equity, vig. the Chancery; and this judgment 
was confirmed on a writ of error in the houſe of lords. 
* As for the acts of parliament mentioned, it ſeems unreaſonable 
to put ſuch a conſtruction upon them, as that more exceptions 
ſhould make fines null, fince thoſe ſtatutes, which were deſigned to 
protect and ſupport them, than before. 


I Beſides, | 
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Beſides, theſe ſtatutes extend only to fines taken by dedimus; 
and though now moſt fines are in fact taken ſo, yet they are record- 
ed as taken in court, and this to prevent queſtions about captions. 
This caſe not to be diſtinguiſhed, in the reaſon of the thing. 
from the caſe of a warrant of attorney to confeſs jodgment, and 
before judgment confeſſed party dies, and judgment is confeſſed 
after his death, where the judgment can be avoided by error only. 
While a fine remains a record, intire credit muſt be given to it. 
Beſides, this evidence if allowed will not be doncluſive; for it 
will not follow that if there be a caption returned ſuch a day, there 
was no other taken before; for there may be twenty captions, there 
may perhaps be another fine really had. 
If x caption and covenant were of the eſſence of a fine, they 
ought to be given in evidence to prove a fine, but this is never done. 
Common recoveries, though no tenant to the precipe, good by 
way of eſtoppel, againſt the party that ſuffered it, though not 
againſt remainder men ſtrangers, &c, 


Hh gu 4 ho x” 


wn 
te duced, which would have made a good tenant to the præripe, had 
of the opittion of the court been againſt the plaimiffs, as it was for 
as — = Fart 

But to this deed this objection was made, that it was a tripartite 
ge, deed, and ran to this effect: This indenture made the day of 
he betxveen of the one part, and of the ſecond 
ad part, and of the third part, * that for and in 
ro- confideration * of the fum f 5 s. to bim in hand paid, bath given 
eas and granted, &c. 

Now here they ſaid the perſon granting is wanting, hath granted, The 
fine without ſaying who bath granted, and conſequently this deed paſſes 904 
fine nothing, and can therefore make no tenant to the præcipe. : 
do By way of inforcing this objection, it was faid, that to make a 
of good deed —— words are requiſite, there muſt be a grantor and 
fine grantee, and it is not for a court of law to ſpell out the intention 
rom of the parties. If the failure had been of a grantee as it was of a 
tice | grantor ; for example thus, In con/ deration of 5 s. paid by A. that 
the therefore the Lord Say did grant, without faying to whom, nothing 
ales. molt certainly would have paſfed, where yet the preſutnption would 
uſed have been full as ſtrong. Haſſewocd's cafe, 2 Ventris, much relied 
nent upon. | 

If the conſtruction of a deed is always to be governed by the in- 
able tention of the parties, a grant of land to a man for ever, would 
tions convey a fee; and a grant to a man and his iſſue, an eſtate-tail, as 
xd to well as in a will, 


To 


After this, there was a deed of bargain and ſale inrolled pro- 


* P. 46. 


grantor 
omitted in a 
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Io this it was replied by the counſel for the plaintiff, that it was 
not a thing to be doubted, but there muſt be a grantor, and grantee; | 
but the queſtion was, whether though this deed be not as exact in 
form as it might have been; yet a grantor may not with certainty 
enough be collected from the whole deed. As to the caſe 2 Ven. 
tris 196. Ventris was againſt the judgment; beſides, that was a 
caſe upon pleading, where forms are more ſtrictly required and ad- 
hered to than in deeds ; and in 2 Ventrit 141. there is a'caſe clear ] 
. contrary, In Beniger and Forgaſſa's caſe in Plawden's Commentaries, 
there is a collection of caſes where names ſhall. be ſupplied. . And 
Maxim of jt is a maxim of law that a, deed ſhall never be conſtrued void, if - 
law- tit can by any means be made good; and what the intent of this 1 
P. 47. deed was, and that * according to that the Lord Say was grantor, © 
was proved beyond diſpute. from ſeveral. parts of the deed. 3 Le- 0 
vinz 21. a man was bound in an obligation not ſaid, to whom, yet A 
this was ſupplied by the intention. 1 Lutw. 234. was a. caſe even in 
in pleading. | 1 nA Wa 
The law will, as much as it can, aſſiſt the frailties and infirmi- ſc 
ties of men in their employments, who in drawing long deeds | 
may eaſily make a ſlip. The caſe at bar is the caſe of a bargain 
and ſale, where the conſideration of money carries ſo violent an 
intendment, that a grant to a man upon a valuable conſideration ov 
without ſaying for his heirs, ſhall yet give him a fee, which is du 
much ſtronger than the caſe at bar, becauſe there without ſuch a co 
conſtruction, there would have been a quid pro quo, an eſtate for ref 
life, and the grant would not be altogether void, as here it would, 


Court 'of opinion, the deed was good, Had this been a. zripar- 
tite deed, without this ſlip, there had been no doubt at all in the 
caſe: but the deed is tripartite, and hath in the ſingular number, 
and therefore all the doubt is to m the hath refers. e 

Deeds are to be interpreted, as much as poſſibly, according to 
the intention of the parties. The caſe in 2 Ventrit 196. was a caſe 
upon pleading, where greater ſtrictneſs is required, and therefore 
does not come up to the caſe in point. The caſe in 2 YVertris 141. 

Salk. 462. does. Many are the inſtances where the penalties of bonds are put 
1 "&c., into very ſtrange and even falſe Latin, and yet held good. The caſe 
in Law and in queſtion is the caſe of a bargain and ſale, and therefore to be in- 
Equity 342. terpreted more favourably than a deed. By the common law nothing 
paſſed by deed of bargain and ſale but the uſe, and remedy was only 
in Chancery; but now ſtatute law has paſſed the eſtate to the uſe. 
The intention of the deed is plain, if this deed does not make 
Lord Say grantor, as to him it would have no effect at all, who yet 
ſealed it. According to the common rules of indenture, the 
Pp. 48. words of the deed are the words of all the parties, but Lord Say i Wai 
* a party, therefore he has granted. : 
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The truth of the matter was, that it being feared this flip in the 
deed would be fatal to the recovery, this other contrivance of the 
fine was judged to be the beſt way of ſupporting it. Though the 
opinion of the court was clear and plain for the plaintiffs in both 
points, yet the Lord Say and Sea! prayed a bill of 'exceptions. 


Motion for mandamns to Sir Gilbert Heathcote, Lord 
Mayor of London. B. R. 


HE court of Queen's Bench was moved for a :nandamus, to Salk. 670. 
8 be directed to Sir Gilbert Heathcote, late lord mayor of the — 4 
city of ZLondun, to return ſuch and ſuch perſons, by name, to the gf manda- 6 
court of aldermen as the perſons choſen by the wardmote of Bread- mu 
fireet, or to ſhew cauſe why he would not. Now Sit Gilbert had 

in fact made a return, but a return of different perſons, (as to three 

of them) than what (the counſel moving ſaid) appeared upon the 

ſcrutiny to have been really choſen. 


Arguments for the mandamus. 
It was ſaid that they were before a court, that had a juriſdiction 
over all inferior magiſtrates whatſoever, to compel them to do their 
duty. That as it would without doubt be proper to apply to this 
court, ſhould a lord mayor refuſe to hold a court of aldermen, or 
refuſe to make any return; ſo it was no leſs proper in the preſent 
caſe, where he makes a falſe one. - : | 
If it be objected that the proper remedy lies in the court of 
aldermen, the anfwer is, that the lord mayor preſides over that 
court, & nemo debet efſe * judex in propria cauſa ; and though it * P. 49. 
may here be faid, that the lord mayor, who made the return, is Maxin of 
out of his office, yet this in general muſt be precarious and uncer- 
fain ; it might have been otherwiſe, and a legal remedy ought to be 
certain in all events. If the court of aldermen are the final electors, 
and have alſo a power of allowing or difallowing returns, they will 


AP 


as 
in 


41. bare an abſolute power of chooſing whom they pleaſe ; whereas 
put according to the ancient cuftom and practice, they are only to 
calc al chooſe one of the perſons returned to them. It is true the court of 
: in-Haldermen have rejected returns, upon the account of the inſuffi- 
hing ciency of the perſons returned; or where the return has either 
only fallen ſhort, or exceeded the juſt number, as when five or three 
uſe. ave been returned; but not becauſe of its being a falſe return. 
make Put ſuppoſing the court of aldermen have a juriſdiction, why may 


ot this court have a concurrent one? It was confeſſed that this was 

n unprecedented mandamus that was defired: But then (it was 
ec) the reaſon was, becauſe no lord mayor before had ever made 
Wo bold an attempt upon the liberties and privileges of the city; 
nd as there was no precedent for the mandamus deſired, ſo there 
Yor. X. K was 
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* P. 50. 


Cuſtom of 
London. 


Court of l. To prove the authority and power of the court of aldermen over 
dermen, their returns, the following inſtances were produced: 2 New. 1696, Sir 


power over 
returns, 


damnum of thoſe that ate choſen ; * whereas in this caſe, the 


je to actions upon the caſe, for falſe returns; for one return muſt 


was. no inſtance to be found, in which ſuch a mandamus had been 
denied, 772 l - | 9:2 25 204.1 Y% 
- Then ſeveral caſes were quoted, where the court { though doubts 
ful whether a mandamus lay) had yet granted a lamus, in order 
to conſider further upon the return. 1 Leuinz 121. Duke of Or- 
mond's caſe, Dr. Blitbe's caſe. And if the court will act ſo in 
caſes, comparatively ſpeaking, of a private nature, much more will 
they do ſo in offices of a publick nature, as that of an alderman of 
the city of London. | 


Arguments againſt the mandamus. vn 4 
Fir/t, It was ſaid that the cuſtom, generally, was for the pelſon 
injured to pray for a mandamus, and the words of the writ are a 
counſel moving for the mandamus, are counſel for the city. | 
Wen it was inſiſted upon, that there. was no. occaſion for this 
mandamus, for that the lord mayor was only a miniſterial, officer, 
and the court of aldermen were not concluded by this his return. 
By the cuſtom of the city, founded upon the by-law of Hen. IV. 
they are to chooſe one of the perſons, cbeſen, not one of thoſe. re- 


fame. | 71 


John, Moon was returned two ſeveral times to the court of aldermen, 
and as often rejected; and the court of aldermen proceeded to 2 
new election themſelves, without any more returns. 13 July, 1699, 
they ordered a new return to be made for divers reaſons. only, not 
ſaying what. 30 Jan. 1694, a new return was commanded for 
diſorderly. preceedings. * r 

In the caſe of Queen-Hithe, the record ſays ideo confideratum ef 

curiam, that this return be rejected; and when five or three 
have been returned, the court of aldermen have rejected them. If 
now, ſuch an over- ruling power has been exerciſed over retutns, by 
the court of aldermen, this court will not, certainly, interpoſe, and 
deprive the court of aldermen of their right in this matter. 

The common reaſon why mandamus's concerning fellows of col- 
leges have been refuſed, viz. becauſe their proper remedy was to 
apply to the viſitor, will hold in this caſe. | | 

But ſuppoſing the return did conclude the court of aldermen, yet 
the court will never grant a mandamus in this caſe, becauſe four are 
already returned. Should the court direct a mandamus for four more 
to be returned, ſuch a command would make the lord mayor ſub- 


neceſſarily. falſify the othes, it being impoſſible that both can be 
true, 0 ? 
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other — the conſequence is, the court, of aldermen will have two 
returns before them ; and either they have a right to examine which 
was the true return, or they have not; if they have not, they can 
do nothing; if they have, then they may now examine into this 
preſent return, and reject it if they lee cauſe. | 

Acceptance neceflary to. a return, and this return being already 
compleat by acceptance of the court, of Aldermen, another cannot 
now be made. 


© Judge Eyre propaſcd, an objection to this mandamus for the con- 
ſideration of the counſel, 8 

The objection was, that no inſtance, could be produced, where 
obedience to a mandamus, ſhall expoſe a man to any trouble or in- 
convenience, Whereas in this caſe, if Sic G. H. obeys the manda- 


is mus, he will be liable to an action for a falſe return to the court of 
r Aldermen ;. but if he returns, that the perſons already returned, are 
4 thoſe that were truly choſen, he will be liable to an action, for a 
7 falſe return to the mandamus, and afterwards to an action for a falſe 
* return to the court of Aldermen; for the one action and verdict can- 


not be given in evidence in the other action. 


Reply by counſel for the mandamus. .... - 1 
As for that objection againſt the mandamus, that the court of Al. 


1 dermen had a power over the return, and that therefore this coutt 
9 ought not to interpoſe, any more than they will in the caſe of a 
— fellow of a college, where there is a viſitor; they ſaid the diffes 


rence taken in the famous caſe of Dr. Perry, Biſhop of Exeter; 
which paſſed the houſe of Lords, would anſwer that objection; 
vix. that as to ſuch corporations, as were erected for private ends 
only, the court would leave theſe to viſitors and not interpoſe, as in 
the caſe of colleges, &c. contra as to corporations founded upon pub- 


caſe at bar, the metropolis of the whole kingdom was concerned. 

They ſaid it was very unreaſonable, that the court of Aldermen, 
ſhould have an abſolute power over returns, and be final eleQors 
too; for then, in effect, they have the intire election in themſelves, 
and the liberties of the city are precarious, depending upon the plea- 
ſure of the court of Aldermen. 


yet 

* f As for the inſtances r of the power of the court of Al- 
note dermen over returns; five of them only were inſiſted upon, and in 
ſub- ome of them, the returns carried along with them evident marks 


df error, as where three or five were returned. The reſt were in- 
WWtances of ſuch nature, as would make one ſorry that ſuch a power 

Should be placed in ſuch a court, if ſo it is, as where they rejected a 
eturn for divers reaſons, and another for diſorderly proceedings. 


To 


Sir G. H. in obedience to fuch a mandamus, returns an- * P. 51. 


lick accounts, as for the government of great cities, ® &c, and in the “ P. 52, 
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To the objection, that the power of the Lord Mayor was al- 
ready executed, and the return made; it was anſwered; that the 
force of this objection only amounted to this, that an officer becauſe 
he has done wrong muſt opt wp That the firſt return if wrong 
was a nullity, and no return at all: that this would be an objection 
againſt all mandamus's ; and that by this rule an archdeacon might 
return to a mandames, that he had ſworn in ſuch a one, that his 
power was executed, and therefore he could not obey the manda- 
mus, | 

To the objection, that this mandamus would expoſe Sir G. H. tg 
actions, whether he obeyed it or made a return to it, in which it 
differed from all other mandamus's; it was anſwered, that if he 
obeyed the Andamus, as he ought if he has already done wrong, 
that it was his doing wrong and not his obedience to the mandamus 
that expoſed him to actions: that, if he had done right, in caſe of 
diſobedience to the mandamus, no action could be ſucceſsfully 
brought againſt him; for that, in theſe commandatory writs, there 
is always an alternative; * f ita e lays one, , vobrs conftare poterit 
ſays another, and this writ now in debate, vel cauſam nobis fignifices ; 
in all which caſes, the firſt part of the writ is only to be obeyed if 
true. Some ſpecial caſes there are, wherein officers may be liable 
to actions, meerly for executing the proceſs of the law; but in no 
caſe, can an action be carried on ſucceſsfully, in caſe he has be- 


haved impartially. For example, upon a fieri facias directed to a 
ſheriff, put the caſe there are goods, in which (as it often happens) 


dthers claim a property; in this caſe whether he returns fer: ſeri, 
or nulla bona, (and one he muſt) he will be liable to an action. 
But if it ſhall appear that he has acted fairly and indifferently, the 
law ſhall ſecure him whatever return he makes, and whether his 
return be true or falſe. 

— by a ſheriff to indemnify him, in ſuch a caſe, have 
been A 

As to that part of the objection, that this diſtinguiſhes this caſe 
from all other mandamus's ; they ſuppoſed the law to be otherwiſe, 
and that ſhould an archdeacon, in obedience to a mandamus, ſwear 
in a wrong perſon, he would be liable to an action. 17 

1 Rolls 108. was cited, where it was ſaid, that an action lay 
againſt an archdeacon ſor not inducting a clerk. 

Inſtances were urged, wherein court though doubtful granted 
mandamus's ; and it was faid that they were better ſpoken to, and 
with more certainty upon the return. N 

Mandamus's founded upon Magna Charta, cap. 29. 


The laſt day of the term, the court, vi. the three Judges then 
preſent, delivered their opinions ſcriatim to the following effect. 


i Judge WF 


— 


Michaelmas Term 10 Ann. 


W 


— i, whether the court ought to grant the mandamn:; 
deſired ?-the deſign in aſking it, is ſaid to be, not fo much for the 


fake of deciding the ®' preſent controverſy, as to know what remedy * P. 54. 


the inhabitants of a ward have, to be repreſented by one of the four 
truly choſen by them, in the court of Aldermen. It is agreed, that 
the wardmote are to chooſe four and return them to the court of 
Aldermen; and that the court of Aldermen ate to be the final 
electors, for they are to chooſe one of the four. It is agreed, the 
rt of Aldermen have quaſhed returns; ſometimes for the num- 
Ber and inſufficiency of the petſons returned, ſometimes for irregu- 
larities in the choice. It muſt likewiſe be agreed, that this court 
has a general juriſdiction in this matter, and is to take care, that 
publick oftices be diſcharged by perſons, that are duly elected; and 
that mandamus's have been the way, whereby this power has been 
lly executed. I agree therefore, that unleſs ſome mandamus, 
I fay ſome mandamus, will lie in this caſe, there is no remedy ; for 
as for actiobs upon the caſe for falſe returns, they lie only in dama- 
ges, bur can never reſtore the perſons wronged, to the poſſeſſion of 
their ri t. 5 697 2 ' ; > - Is dc F 
It — to be the concern of a court of juſtice to take care, that 
whilſt: they are granting a remedy to one, they do not at the ſame 
time expoſe others to great inconveniencies ; and likewiſe, that the 
remedy be ſuch, as may prove effectual. at pt 
Bay's cafe in 11 Co. Rep. and the laſt mandamus act, do not th. 
cern the preſent queſtion ;' for the former treats of nandatus I Ih 
general, and the latter only ſpeeds the proceedings upon manda; 
mus's, but does not give any new mandamus. . 
It is conſeſſed of all hands, that the nandamus defired is without 
a precedent ; all mandamus s being either to reſtore perſons turned 
out, or to admit thoſe refuſed. I ſay not this, by way of objection, 
againſt the mandamus ; but only to ſhew, that the reaſon of other 
caſes, muſt be our guide. Caſes quoted have been of mandamus's 
to archdeacons to ſwear in church-wardens, or to corporations to 
admit burgeſſes: but theſe caſes cannot warrant * this mandamus ; 
becauſe this is a mandamus liable to greater inconviencies, and leſs 
effectual than either of thoſe ; for an archdeacon is perfectly ſafe in 
obeying a mandamus directed to him: But here in the caſe before 
us, obedience to this mandamus (ſuppoſing him to have done right 
already) will be no defence in an action upon the caſe for a falſe re- 
turn, for it would be of very dangerous conſequence that it ſhould ; 
for 1/, the perſons being named in the mandamus, is no evidence of 
their being choſen, but is barely the ſuggeſtion of the party ; and 
ah, the conſequence would be, that the perſon who ſhould be fo 
diligent, or fortunate as to get the firſt mandamus, whether choſen 
dr not choſen, could not be removed. 


Vol. X. L Though 


*P. 55. 
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upon the trial in a ſecond mandamus to the court of Aldermen, and 


Though no caſe has been quoted to ſhew (and tbe reaſon I am 
ſure is becauſe there are none) that an archdeacon ſwearing in a 
wrong perſon, in obedience to a mandamus, was liable to an action 
for ſo doing; yet it has been attempted to be proved, that in the 
reaſon of the thing an action ought to lie; and for this purpoſe it 
has been ſaid, that an action will lie againſt an archdeacon for not 
admitting, or refuſing to ſwear in, Ec. Bot certainly it does not 
from hence follow, that obedience to a mandatory writ of this 
court will ſubject him to an action. Further yet, this mandamus 
may poſſibly expoſe Sir G. H. to a double vexation. Suppoſe 
returns that the perſons beſore returned were truly choſen, he 
be liable to an action for a falſe return to the mandamus, and like - 
wiſe to an action for a falſe return to the court of Aldermen, for the £ 
evidence given in one action will not be evidence in the other. 

This objection receives an additional ſtrength ſrom the late 
mandamus act, where there is a ſpecial clauſe to ſecure men from 
double vexation. 't © Ip Ot VEL 1 

But the greateſt objection againſt this mandamus is, that it muſt 
prove vain and fruitleſs; whereas in all other caſes the mandamus is 
an immediate and effetual remedy ; for the court of Aldermen 
cannot be bound * by the proceedings upon this mandamas,” being 
ſtrangers to it; and conſequently, - according to the verdict given 


without any regard to the trial, proceedings and verdict upon the 
firſt mandamus, it is, that the peremptory mandamus muſt go, ſo 
that to me it ſeems to have no effect at all. It is highly proper 
there ſhould be a remedy ; but for theſe reaſons, I cannot think this 
a proper remedy. Wai n wth 
The Abingdon caſe, as appears to me, points out the mandamus 


that ought to go in this caſe. | | ab 
By the conſtitution of that corporation the freemen were to ſt; 
chooſe two, and preſent them to the mayor, aldermen and bur- no 
geſſes, who were to elect one of them: Now in this caſe there was Wa 
a mandamus granted to the mayor, aldermen and burgeſſes, ſug- 
geſting that ſuch a one, and ſuch a one were the perſons choſen, WC 
and commanding them to chooſe one of them. That the court of an 
Aldermen are to elect one of the four, choſen by the wardmote, bei 
and not one of them returned by the lord mayor, is very plain from turi 
no 


the power by them exerciſed over returns. Now therefore, as ap- 

ars to me, we ſhould grant a mandamus to the court of Aldermen, 
ſuggeſting ſuch four to be choſen, and commanding them to chooſe Wi” ® 
one of them. This ſeems to me not liable to thoſe objections and 
inconveniencies the other way is attended with, and alſo anſwers 
that objection rationally ſtarted, that they are in truth the ſole elec- 
tors. Beſides, ſuppoſing the court of Aldermen have, as is pre- 
tended, ſuch a power over returns, they are the propereſt perſons to 
return their own privileges. As to the objection, that the lord 

| mayo 
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mayor preſides in the court of Aldermen, and, having 'a power to 
adjourn the court at pleaſure, may prevent any return ungrateful to 
him; the anſwer is, that in ſo doing he would be guilty of a con- 
tempt; and ſo would the court of Aldermen, ſhould they refuſe to 
obey, or return to the mandamus. K ac 


* Pers. L a i ov 

LH, inion this mandamus ought to go. Bag's caſe is ſaid to 
have been the beginning of mandamus ; but certainly they are of 
much greater [antiquity : in Dr. #7ddringten's cafe, I Levinz 23, 
they are ſaid to have been as old as Ed. a. and Ed. 3. 

There have been poſitive affidavits read of miſbehaviour, which is 
greund enough for us to look into it. 5 
My Brother Eyre has owned, that there is no way of coming at 
this matter, but by a mandamus. 

I cannot ſee of What uſe a mandamus directed to the court of Al- 
dermen would be; for they can do nothing upon ſuch a mandamus ; 
the perſons not coming before them in a way, viz. by the re- 
turn of the lord mayor. Beſides, to grant a mus at firſt to the 
court of Aldermen, would be to per ſaltum, neglecting the 

degrees to be obſerved in this matter, N 

But it is objected, that an application to the court of Aldermen is 
the proper remedy; I anſwer no; for that would be to appeal from 
the — mayor to the lord mayor, for he preſides in that court, and 
can hold or adjourn it at pleaſure. It is out of that court the lord 
mayor is choſen, and as every member there lives in expectation 
of the chair in his turn, that court will conſider the privileges of the 
lord mayor, as their own; It ſeems very unreaſonable that the ſame 
body of men, ſhould be to chooſe out of the return, and have an 
abſolute power over the return too. There have indeed, been in- 
ſtances produced of their, power over returns, ſome of which did 
not come up to the point; and one was of ſo arbitrary a nature, as 
was never before practiſed, nor I hope ever will again. | 

It is objected, Ko Sir Gilbert has already executed his power, and 
would you have him do it over again? a ſtrange objeQion ! where 
an officer's having done wrong, is uſed as an argument againſt his 
being obliged to do juſtice. * Suppoſe meer ſtrangers had been re- 
turned; muſt this have been looked upon as an exerciſe of his power? 
no certainly ; a falſe return is no return. Would it be a good return 
for an archdeacon to ſay, I have already ſworn in a wrong church- 
warden, therefore I cannot obey the writ ? no, it would not. Man- 
anus are never peremptory ; but have always a disjunctive, vel 
an nobis ſigniſices. If he has made a return, and a true return, 
e may return n electi: but if theſe men are really choſen, it is 
WP blolutely neceſſary for them to be returned; ſince that is the only 
gal way, by which they can be brought before the court of Alder- 
een. II is objected, that this mandamus will be ineffectual: I ſay 


no; 
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no bor it will have its proper effect, which is not, e 


ſhould be aldermen ; but put in a pee. Join ſo, by being 
returned. 

As to 6 G. H.'s being expoſed to actions, unde double vexs- 
tion; that is not to be put in the ſcales with. the peace and quiet of 
the city. In the next place, no action can be brought againſt him 
ſucceſsfully, in caſe he has done right. And in caſe of double 
vexation, the damages a jury would give upon ſuch: a ſecond trial, 
after the merits had been fairly tried before, would be inconidere- 
ble. But it is objected, that che mandamus deſired, differs ſrom all 
others; they being either to admit or reſtore, but this for a er un 
lity only: I ſay nat; for it is fot a nominstion. , 

Thus much of the mandamus's\lying' de jure: but now 0 
ling it doubtful ; yet I think we ought mo grant it. Many are the 
inſtances, where this court have in 
caſes; 1 Sid. 169, treaſuret of the New River water. 1 Lovins | 23, 
fellow of a college; and 2 Levinz 14. All caſes of ' mandamiuns's 
granted b#/itante curia; and the ground they went upon was . 
that it would be better ſpok n Now, if this 
court has acted thus, in matters r 
will it do fo in a caſe of '® this i The return of Sir G. 
H. may give ſome further light in the matter: it we ſhould err in 
granting this mandamus, the error retrievable ; it may bo quaſhed, 
erranice emanauit. But ſuppoſing there is e remedy, chat is 
no objection; for the law in many caſes gives a double ;"as 
ſuppoſe a clauſe in a will, that whatever controverſy ſhall ariſc 
the conſtruction af it, ſhall be decided by ſuch and ſuch arb 
tors; the parties will have their election to n maine 
hes, either by arbitrators, or by aw. | 


Chief Juſtice Parker. | 

This being a caſe of conſequence, I ſhall not ear give my ops. 
nion; but freely declare bar, which ſeems to me the beſt and * 
pereſt remedy in this affair. 

Among the inſtances produced, to prove the power of the court 
of Aldermen over returns, one was their rejecting a return, becauſe 
the lord mayor, Sir Samuel Garrard had refuſed a poll. 

This, I ſuppoſe, they did upon a complaint brought before them; 
which ſeems to me in this caſe, the moſt proper remedy. The 
effect of this mandamus is, to have ſuch and ſuch returned; the con- 
ſequence of which will be, the tourt of Aldermen will have ſeven 
before them; and then they muſt confider, who the four were, 
that were choſen by the wardmote, that ſo they may chooſe one 
of them : for unleſs they do this, there muſt go another mandamus 
to the court of Aldermen; the conſequence of which is, that this 
election may come to be tried twice; viz. upon the return of Sit 
G. to his mandema;, and of the court of aldermen to theirs ;- ſo-that 
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this way the right -may-not, pen, be | 

and length of time. S631 | 
When are fallly returned, 8 feb ike ee 
ſons grieved to complain io the court of Aldermen for redreſs ; and 
if they refuſe, then this court will grant a mandamur to the court of 


Aldermen, * who are the propereſt perſons to return their'own pri- P. 60. 


ade mei debe, two things to be conſidered, 1}, 
Whether it lies? adhy, Whether it ug to be ere in caſe it 
be doubtful. whether it lies, or not? 

As to What has been ſaid concerning 4 zurifdicdion of this court; 
tlur is out of diſpute. But though a court has juriſdiction, yet it 
ought not to be-exerted, but where it is neceffary; and if the court 
of Aldermen ate to chooſe one of the four elected by the wardmote, 
and not returned by the lord mayor, then ſure I am that this maxda- 
mt cannot 'be neceſſary; ſor then it will be juſt/ the fame thing. 
whether the perſons choſen come before the court of Aldermen, by 
way of complaint,” or by the return of the lord mayor, in obedience 
90 this mandumt. As this mandamus is unneceſſfary, fo will it be 
uneſſectual; for e end of it is only to being the perſons choſen 
before the cburt of Aldermen, which may be done as well by com- 
plaint of the perſoas injured. And after this mandamut granted, 
the aldermen muſt do Jon the ſame thing, they are bound to do now 
upon complaint, viz. 'confider which are the perſons choſen by the 
wardmote.' The darkneſs complained of in the ſcrutiny, only pre- 
ents that examination, which upon a complaint may be had. One 

difference there is between proceeding by complaint and . 
erer re et 


Now, as to dhe perſons. tharmay be affected by this way of pro- 

ceeding > to begin with the court of Aldermen ; they will be under 

— — their on priolleges to a mandamus, conſe- 

uc of this now aſked;; or, no means being left them to know 

hich were truly choſen, of obeying the writ blindly, without know- 

ing whether they do wrong or right. ; 

* As for Sir G. if he obeys the writ, he is ſubject to an action for e P. 61. 

ae return'to the court of Aldermen, and no inftance yet has 

produced, where obedience to a mandatory writ of this court 

xpoſcs a man to an action. If he returns en clecli, he is liable to 

t action upon both returns. 

Actions have indeed been brought inſt an archdeacon for re- 

ofing, but never (as my brother Eyre has obſerved) for paying obe- 

Hence to a mandatory writ of this court. 

It has been objected, there are ſome caſes, wherein perſons by 
neer executing the proceſs of the law may become ſubjeQ to actions: 

put ſurely, ſach a — is a very good reaſon for not giving 
Ito an unprecedented proceſs; unleſs otherwiſe there would be 

failure of juſtice, 

Vol. X. M It 
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by no means follow, that becauſe they are the final electore, that 


It has been objected "that it is highly unreaſonable for the ſame 
perſons, to be Judges of the goodneſs of the return, and to chooſe 
one of them too I anſwer it is unreaſonable, that they ſhould 
be at liberty to take which four they pleaſe; d es alk that 
they may conſider which of the parties were really elected. It does 


therefore they are not the proper judges to do right, and judge which 
four were duly elected; and if they do wrong, 2 
time for this court to — by granting a mandamus. 
Indeed it has been ſaid, that a mandamus will not lie, in the firſt 
place, to the court of Aldermen ; that the nag have no. au- 
thority but upon the return of the lord mayor, and conſequently 
that a mandamus to the court of Aldermen can be of no uſe; unleſs 
it be ſubſequent to the mandamus to Sir G. H. This objection ſup- 
the court of Aldermen concluded by the return of the lord 
mayor; and if this be) ſo, then there is no way to let theſe perſons 
into their right, but by ſetting aſide the return already made; which 
cannot be done * by man „ but by action of deceipt only. 
Even in the caſe of a heriff where the return is into our own court, 
no way of doing it, but by deceipt ; much leſe can it be done in 
the caſe of a return to a foreign court. If this be ſa; the mandamm 
will ſignify nothing; for the court of. Ame wlll be concluded 
by the: firſt return. 
I was once conſidering, whether a Ghrand return, wade i in obe- 
dience to a mandamus of this court, might not vacate the former: 
but then, I ſaw, this inconyenience would till attend the court af 
Aldermen being bound by the return, though this ſhould be fo; 
viz. That if a return ſhould be made in the long vacation, tber 
ſuch a return though a falſe one, and evidently ſo, muſt yet conclude 
the court of Aldermen ; it being then impaffible ng ; 
But another abſurdity enſues from. this opinion, Vive toon incticls 
five returns: I ſay two; for if the laſt is not a concluſiye return and 
the former is, this mandamus is vain ; and A the'feſt. he not c 
ſive, why ſhould the Jaſt ? 
But this opinion is confuted by the by-law: of Hem, 4. which di- 
rects them to chooſe one of the four choſen 2 Likewiſe 
all the inſtances produced, of the power of the court of Aldermes 
over returns, confute this fancy. It ſhort, the way by complaint} 
is a compendious one; that by mandamus, long and intricate : fa 
upon | theſe two mandamus's, viz, that defired, and the ſubſe- 
quent one to the court of Aldermen, there may be contrary ver- 
ditts ; which will leave it at laſt doubtful, 4 right is done a 
not. | 


= 
As to the ſecond point, whether the court may. not grant thin L 
bibi 


mandamus, though doubtful whether it lies, or not; there is " 
; doubt, 
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doubt, but this court have granted mandamus's, when doubtful : but 

as they may grant, ſo, moſt certainly, they may tefuſe ; which I 

think we ought to do in the preſent caſe, where the granting of it 

will * — 5 long continue that confuſion in the city, that a lit- P. 63. 
tle good advice may ſoon put an end to. 


.... Queen and Williams. B. R. * 
LIFUSBAND and wife indicted for keeping a bawdy-houſe. 2 


Moved io arreſt of judgment, that huſband and wife'could not be 2 


jointly indicted for keeping a bawdy-houſe. 2 Rolle 8. Brook's caſe. 


But it was anſwered, that the indictment was not only for keep- 
ing a bawdy-houſe, but for procuring lewdneſs, Sc. That crimes 
are in their nature ſeveral: that huſband and wife may be found 
ilty of nuſance, battery, or the like: That the reaſon why in 
borghary, larceny, &c. wife is excuſed is, becauſe the could not tell 
what pre the huſband may claim in goods; Ge. | 
Hilary term 2 Anne, James Cook and his wife jointly indicted for 
keeping a bawdy-houſe ;- huſband fined, wife ſet in the pillory. 


Court 5 Indiment good ; be ing the houſe does not neceſſarily 
import property, but may ſignify that government which 
EI 5 


D'aeth and Baur. B. R. 


* 38 court was moved for a prohibition, to the ſpiritual court, Prohibition. 
| for ſuffering a feme covert to ſue fngly upon the ſtatute of di- 
ſtributions; becauſe it was for a property, ſo veſted in the huſband, 
that it might be releaſed by him. 


rar Z LS. 7 „ ˙A- wer rc ENT 


The court ſaid no prohibition lay, for this was a choſe in au, * P. 64. 
and ſo much the wife's that ſhe ſhall have have it by ſurvivorſhip; 
and if the huſband had been joined in the ſuit, it would have been 
only for conformity. This .caſe differs not from the caſe of a le- 
gacy; for which, it is the courſe of the ſpiritual court to admit ferne 
coverts to ſue alone: but, ſuppoſing it was not the practice of the 
; 133 court to ſuffer a feme covert to ſue without her huſband, 


party's remedy is by appeal, not prohibition, 


However a ſhort day being given to ſhew cauſe, 

. Upon the laſt day of the term, Dr. Pinfold argued againſt the pro- 
WP ibiton : becauſe it was a caſe, where the ſpiritual court had con- 
3 teſſedly 


n 
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feledly a juriſdition, and therefore they . | 

Io what caſes ing to their w- rules; that according to theſe, a woman, though 

2 feme covert, was admitted to ſue ſole in every one of the following 

in the ſpiritual caſes, vis, when executrix, when ;adminiftratrix, when 

court. when legatary, when defaming, wheny defamed ; that if this were 
not ſo, the party ſhould have appealed, not moved for a prohibition. 


The moſt material thing replied | to this was, that though the ec- 
cleſiaſtical courts had juriſdiction in this matter, yet deriving this 
juriſdiction from the temporal law, vis. the ſtatute of diſtributions, 
they ought to conform their proceedings to the rules of common 

court. law. The court ſaid; ee e 
not form, as this moſt certainly was. * ic 


O% ws „ 


| Whitchorn Mayor of Portſmouth. 5. K. | 


N His was an information in me wy UV af 
quo warranto. Whiteboriz, for exerciſing the office of mayor in the town of 
Poriſmouth z and un others 3 the ded Asermem. 


*P.65.) » Whiteborn os dds clan! of King 2 
the town of Portſmouth, &c. and ſets . a particular clauſe in the 
charter, whereby it is declared, that if the mayor ſhould die, or 
for juſt reaſons be removed, it ſhoold be lowfut r: the aldermen' 65 
chooſe another mayor for the remaining part of the year, until the 
time to ele& came about again; then he ſets forth that the mayor 
died, and that he was choſen by the majority of the aldermen, ſe- 
cundum formam charte 'pradif?. The Attorney General replies nor 
electus modo & forma, &c. 


T be alder men plead theis being chefs: * ae 
Whiteborn.. fi Lee upon nor cl was & fr, Jun 


formam charte. 


Upon trial at the aſſiſes, it was inſiſted, that the defendants, to 
prove the iflue, muſt firſt: prove. themſelves qualified, receiving 
the ſacrament according to the act of King Charks II. which point, 
25 nne 
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Subſtance of an argument for the defendants. 

It was ſaid, that this act of parliament could not be Aeg 
make elections void, but voidable : That the act was made for re- 
gulating, not diſtucbing as it would do, if it made all 
Eels of ers e Ee nullities. 
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That there were other ſtututes with words altogether as ſtrong as - 
*thoſe uſed by this act, which have yet received fieh' an interpreta- 
tion. 3 * 4 
The flat. 5 Bd. 6. cup. 4. fiys, that the offender ſhall be 1% Stat.; Ed. 6. 
facto excommunicated ; yet # ent conviction bas been bed? 
neceſſary. 5 90 "a | | 
* * was ſaid, that acts done by officers d. facto, though not de P. 66. 
jure, in execution of their office, are good, Crv. BIA, 669. Hurry; De fatto o- 
verſus Jays.” Oro. James 552. If therefore Whiteborn was a de” fee 
mayor,” that was enough to ſupport the election of the aldermen. 

9 — upon a general iſſue, of chi vel non electi, it would 
have been cùmbebt upon the defendants to prove themſelves qua- 
lifed, by taking the ſacrament; that yet upon this ſpecial iſſue of 
elefti vel non electi ſecundum formam cbartæ, this could not be ne- 
ceſſary, the charter being aſtogether filent as to theſe qualifications. 

When iſſue is joined upon a plea, no advantage ſhall be taken of 
any matter collateral, 2 Anderſon 82. In Hobart 72. upon an iſſue 
feeffavit vel non, the jury ſound a feoffment, but a covinous one; 
and the cburt was there of opinion, that upon this iſſue a covinous 
feoffment was a feoffment; and that if the party would have taken 
advantage of the covin, he ought to have done it by ſpecial plead. 
ing. It is there likewiſe ſaid,” that a 1: of factum cannot be plead- - 
ed upon the ſtatute of uſury, or ſheriff's bonds; nor can a letter of 
attorney by an infant be avoided without ſpecial pleading; the reaſon 
of all which caſes ſeems to be this, that theſe things have the a 
pearances of feoffments, bonds, &c. though they want the validity. 
As it would have been no evidence; upon this ifſue, to have 
ſhewn a title by a — charter, not reaſonable the other fide 
ſhould take advantage of à ſubſequent act of parliament. 
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of _ Earle and Peale. ' B. R. Salle. 336, 
wh | | 397. 
fr) HIS was an action brought upon a note, for money lent an Infant, how 
| infant for his ſupport and maintenance. — 
| ceſſat ies good. 


* Aﬀer a verdi& and judgment for the plaintiff, upon error * P. 67. 
brought in B. R. it was argued that this action did not lie. 

1 Inft. 172. it is indeed faid, that an infant may bind himſelf to 
ray for his neceſſary meat and drink: But this was never carried 
iiber. 2 Cro. 497. it is held, that the contract of an infant for 3 Sk. 195. 
ares for the neceſſary carrying on his trade, whereby he ſubſiſts, 

all not bind him. 


: It was agreed by the other fide, that in caſe the money thus lent 
pon this note was not actually laid ont by the infant for neceſſaties, 
he plaintiff could not recover upon it : But, it was faid, the plain- 

Vol. X. N b tiff 
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 1tiff cculd never hare obwined this verdif, withour fiſt proving 
F c 
£ Curt: There is edel, been dr n, infant 
| | '- money to buy te ke and actually the- money ſo laid 


| In this caſe the lending for loch a _ only put in iſſue, 
a which might be maintained without ſhewing hew the money was 
actually laid out; that if the fact was ſo, the plaintiff ſhould have 
declared as for money ſo laid out, and not ſo lent. The law knows 
of no contracts but what are good or bad at the time of the contract 
made; and not to be one, or other, according to a ſubſequent 
Salk. 279. 1 eee -next term ar: e * 


54 4 hi; 
Sk 376 Dummer fe. R. A 
c 
Amendment £7 HE ee an elggir, than fote-forth tha 
of writs. judgment was given upon the. gth of January y, when in fact 


t. it was given upon the 2 3d of October, and Ggped the thegthof January, 


-* P,68, | *: Caſes. cited in behalf of the Motion; Cro. Fac: 372. Cxo. 
Writ of in- Eljz, Gyy. where writs of inquiry, which are judicial writs, . are 
. Quiry. held amendable. : Vavaſor's caſe, Hil. 6 Ann. Herſy and Whitlock, | 
about the ſame time in C. B. 44 £8. 3. Brook, r where a 
Elegit. held amendable. 


Court of opinion not amendable, becauſe it mightioocaen ae 
ation in a verdict upon a writ of inquiry; for between the 23d of 
October and the gth of January, he might have lands that he had 
not the gth of January. * 


| 6 Mod. 95, Queen and Ws B. R. 

: Holt 360. 

—_ of TUSTICES of peace have no juriſdiQtion to judge of wages en- hes 
* t in caſe of huſbandmen: But yet the court, in fayour of 

5 der juriſ- cep | \ 

dition about ſervants, will always, unleſs the. contrary appears upon the face of atio 

fervans the order, preſume ſervants to be ſervants in huſbandry, and will 

Sa. u, admit of no callateral proof to the contrary. 

442. | 


Dr. Harriſon and Archbiſhop of Dublin. B. R. 


Viſtation. HIS was a writ of error out of Ireland, and the queſtion 
Biſhop, not- I was, whether or no the appropriation of a rectory to a pri- 
—— ry, or a dean and chapter, did exempt this rectory from the viſ- e 
moy viſit and tation of the biſhop, in whoſe dioceſe it lay; and if it did not, 


ſoſpend, but A 
— whether he might not upon viſitation, proceed to the * « J 


— 
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the incumbent eb officio. & bengicio? Deprive him, it was clear he 
could not, 39 


The court ſeemed of opinion that the biſhop, notwithſtanding the 
appropriation of the benefice, might “ yet viſit to ſee how the 4 p. 6g 
church was ſerved, ſacraments adminiſtred, c. and might proceed , 
to ſuſpenſion. Adjournatur, 


Stafford and Beneath. B. R, 


AN action of debt for 15. the plaintiff declares upon two de- Remittr. 

1 miſes, and that upon the one iſe there was 10 J. rent be- 4 
hind, and u the other 121. To this the defendant demurs. upon ſpecial- 
Afterwards the plaintiff enters a remittitur, for all that appears due re — 
from the declaration, over and above the 1 5 /. demanded in the writ, e bre 


the ſum is 
certain, the 


It was argued for the defendant, that ſuppoſing the declaration ?intif can- 
naught, the remittitur would not help it. 1 Saunders 285, Dua dn on * 
and Mayo, where it is expreſly reſolved, that a remittitur in ſuch a mand, with- 
ae would fignify nothing at all; and the reaſon, given for it was, be, ue 2766 

Wbecauſc a man that had a good cauſe of demurrer, at the time of his is ſatisfied. 

Wdcmurring, might by this means be tricked out of it, To prove the 2 
declaration bad, this ground was laid down, that in an action of yp damages. 
Naeebt for rent, the plaintiff cannot abridge his own demand, with- 
at ſhewing how the reſt was ſatisfied. 2 Cro. 499. Pemberton and 
Shelton, this difference is taken, that where an action is grounded 
pon a ſpecialty, or upon a contract where the ſum is certain, or 
pon a ſtatute which gives a certain ſum for the penalty, no demand 
an be of a leſſer ſum, without ſhewing how the reſt was ſatisfied : 
ut where a perſon, if he recovers, is to recover not a ſum certain, 
but according to what a jury will give; not according to his de- 
and in the declaration, but according to the verdict; there it is 
Wotherwiſe. 1 Co. 447. Thornton v. Kemp, the abating of 100. not 
ewing how, adjudged naught. 2 Levinz 4. Hulm v. Sanders, 
gion of debt for rent, demand was * for 100 J. and by the decla- , 
ation it appeared that 111 J. was due; the court were of opinion, 
Whough after a verdict, that the judgment ought to be reverſed. 
—_— Lv: 57, Judge Hales took the difference between covenant 

Wand debt before mentioned in 2 Cro. 499. and held, that even in 


oyenant, upon ſpecial demurrer, ſuch demand was naught. 


P. 70, 


Court of opinion for the defendant : And thought the difference ta- 


ton en between actions brought for a ſum certain, and actions that lay 
p. damages to be good law. They ſaid, that upon this declaration, 
| hey could give judgment for no leſs than 22 J. which is more than 


as demanded in the writ. 


2 As 


- 
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As for the remittitur, if that conld have ahered the judgment, 
the court might have done it without. 

Judge Eyre deſired the counſel, before they ſpoke to it again, to 
. conſider of to cafes, that he took to be cifes in point'for the de- 


* D 308, Ov. Ez. 434. Ce 


Queen and Morgan. B. R. 


Sat 5 Eliz. DESOLVED obiter by the court upon the 5th of Eliz, about 
—_—— trades, that ſerving five years to a trade out of England, and 
"Salle 67. two in Englend,” was enough, andd fatisfied"the ſtatute.” But there 
| , muſt be 4 ſervice of a full time either in Bngland, or out of Eng- 
land: thetefore ſerving five years in a country, where by the law 
of the conntry more is not required, — P's man to uſe 
the trade in England. © 
A wife living with her huſband 9 l may after his death 
cCcContiaue the trade, for the act does not require a mah or woman 
Salk. 614. to be an aQual apprentice ; Butte ee ee een ee 
tice. 
P. 1. * If a man lives with another that uſes a trade, which other is 
f not qualified for uſing it ſeven years, he may et up the trade ns well 
a8 if he bad lived with one never ſo well 24 4 4 


Anonymous B. R. 3 


W M OVED to quaſh a writ de excommunicats capitnide.” 
communicato 1/f Excep 0 was, That the writ ſays only cauſa de fat 
capiendo. fionis, but does Rk ſay what defamation ; now there are ſome 
ObjeAjons defamations that are not of ſpiritual conuzance: this objection over- 
2gainſt it ruled by the court, who ſaid, they would not preſume, that any 
| over ruled. court would exceed its own juriſdiction, unleſs it appeared plainly 
it had done fo. 
24 Exception was, That the ſtanding 40 days excommunicated, 
did not appear in the writ; ſed non allocatur per cur. for the 40 days 


never inſerted in the writ, but the fignificavit only: beſides, this 


objection not proper here, but in Chancery; the 40 days excom- 
munication being the very foundation upon which the court grants 
the writ. 


34 Exception: There muſt be a proper addition; now the word 2 


was chiotbecario, inſtead of chirothecario ; ſed non allecatur. 


Thomlinſon WWF 
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Thomlinſom and Dighton. B. R. 


ORD Chief Juſtice Parker gave the reſolution of the court to des ante 31. 
the following effect: 


Queſtions two, | | 

, Whether the wife by this deviſe took an eſtate in fee, or for 
life ? | 

2dly, Whether her power was well executed ? 


* As to the 1/, All of opinion, that ſhe took but an eſtate for * P. 72. 
her life. Firſt, Becauſe the will expreſly gives her an eſtate for Eſtate for |.fe. 
life. Secondly, The power of diſpoſal does not at all alter her eſtate, 

becauſe it is a diſtin clauſe. Caſes relied upon by the court for 

their opinion in this / point; 3 Leonard 71, upon which great 

ſtreſs was laid. 1 Jones 137. Daniel and Uply, 2 Levinz 104, 

deviſe to a wife for life, with a power to difpoſe of it to which of 

her children ſhe pleaſed, 3 


We are all of opinion, that the power is well executed. 
For as to the 1/ objection, that the power was extinguiſhed by Power well 
the fine; it may be anſwered, that if the power was well executed, <xecuted. 
Ws it was executed by the deed, which was antecedent to the fine; 
and therefore it is impoſſible for the power to be extinguiſhed by 
the fine. 


As to the 2d objection, that the power ought to have been exe- 
cuted by will, and not by deed ; which is built upon the word zhen, 
importing, as they ſay, that very inſtant of time, when her eſtate 
determines ; then, and not till then, her power enables her to diſ- 
poſe, and which muſt neceſſarily be done by will. 

To this objection we anſwer, Tf, That the words of the power 
do not expreſly mention any particular way of conveyance, by which 
this power ſhould be executed, but leave it indifferent. Hobart 312, 
Dicitur, that all forms and circumſtances of powers are to be obſer- 
ved ; but then it is added, that this is to be undertook of ſuch forms 
and circumſtances as are expreſſed, not imagined : now here no 
particular ſort of conveyance is expreſſed. That caſe laſt mentioned 
Jin Hobart, was indeed the reverſe of this; for there the queſtion 
s concerning the power of revocation, but here & of the execu- * P. 73. 
on. However it fits the preſent caſe; for there the queſtion was, | 

BW hether a revocation could be executed by will; fr from the 
—_ ors of the prouiſo, then and thenceforth, it was argued, that no 

WW <vocation could be good, that was done by will; for a will (as was 

Wd) is revocable, and is of no force at all until the death of the 

| O teſtator 3 
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teſtator; whereas (it was urged) the proviſo ſays then, and from 
tbenceforth, viz. from the time of ſealing, &c. the uſes ſhall be 
revoked, which a will cannot do. But the court held the power of 

revocation 3 3 by dre and that the words then and 
thencefarth (hou rejected as ſurpluſage. 

240, The word then refers to the remaining of the lates, td not 
to the time of the diſpoſing them, viz. that ben her diſpoſal, when 
ſo made, ſhall take er. 

Zaly, Then is equivalent to after ber death, which bend d cannot 
be done by will. e ‚ 


3d Objeftion : That it was executed by a conveyance to the per- 
ties, and not truſtees. "Reſp. Theſe powers are executed by all 
forts of conveyances, 1 Rolls 329, Dike ans Rich. I Ventris 228, 


4th One: This conveyance left in her an eſtate for- life, 
without impeachment of waſte, which was not in her power to do. 
: The children will be in, not by virtue of her convey- 
ance, but the will, and fo will over-reach her eſtate without im- 
peachment of waſte ; and conſ uently that clauſe in the conv 
ance, without impeat hment of waſte, will have no operation; for th 

ern ney eee 
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Queen and Sutton. 


12 Mod. 557. HIS was an information in nature of a a quo warrant, | Pope 
— againſt Sutton, for uſurping the office of a common bur-- *Y 
quo warranto. geſs of the town of the Deviſes in —— and upon i / 


trial at bar upon this iſſue, whether Sutton was choſen z 


capital burgeſs, by mayor, recorder and capital burgeſſes, the fol- 
' lowing points aroſe. - Li 
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— ——— — — — 


— 


The recorder had made a deputy 
hand and ſeal, and aftetwards had revoked this deputation by ano- 
ther writing, a copy of which was offered in evidence of the revo- 


but they might have produced the original. 

Deputation of an office, is in its own nature grantable by parol; 
and therefore though it ſhould happen to be granted by writing, yet 
ſince it is in itſelf grantable by parol, it may be revoked by parol. 


pars corundem, are impowered “ to chooſe capital burgeſſes: now 
the. queſtion. was, whether upon theſe words of the charter, acts done 
by the mayor and majority of the burgeſſes, without the preſence 
of the recorder, or his deputy, were good? and the court ſeemed 
to incline that they were good, becauſe the word eorandem refers not 
only to the capital burgeſſes, but mayor, recorder and capital bur- 
geſſes and yet the reaſon why the preſence of the mayor is neceſ- 
e acts, is not becauſe he is particularly named, but 
head of the corporation; and if this were got ſo, 
the addition of theſe words in charters quorum recorder unn, would 
be uſeleſs and unneceſſary. 


Another queſtion was, Whether ſuppoſing it not neceſſary by the 
Wcharter, that the recorder ſhould be preſent, yet the iſur did not 
olige them to prove him preſent at the election? To this it was ſaid 
y thc counſel, that conceſe the charter did not require the preſence 
f the recorder, the queſtioh was no more than this, whether they 
Vould be obliged to prove an immaterial part of the iffue. It was 
id farther, that by a parity of reaſon, it might be expected, that 
hey ſhould probe the preſence of every one of the common burgeſ- 
es: that by the iſſue no more was meant, than that the election was 
made by thoſe that had a power to do it; that ubi major pars, ibi 
era, viz. the authority of the whole. And of this opinion was 


he court, 


W Another queſtion ſturted was, whether in a corporation, that was 
Dy charter to conſiſt of mayor, recorder, oommon borgeſſes, &c. 
be ſame perſon might not be both mayor and deputy - recorder 


Another point was moved upon the words of the charter, which 
ppoints the {wearing of a common burgeſs to be done before the 
ayor, recorder, common burgeſſes, or the majority of them, runc 


( by theſe words neceſfaty to be preſent at the ſwearing, or whe- 
der a majority of thoſe that were preſent was only requiſite, though 
icy ſhould not be the majority of the whole? 


I It 


By the charter that incorporates this town, the mayor, recorder, Cong 
and in his abſence, deputy-recorder, and capital burgeſſes, ve/ major of cha 


recorder, by writing under his Erideace. 


cation. But this held not good evidence, becauſe it did not appear 


rters. 


* P. 75. 


= preſentium ; * whether or no, a majority of the whole body * P. 76. 


F 
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It was ſaid, that upon the reaſon of the thing, it was not neceſ- 
ſary. that the ſwearing in ſhould be done with the fame ſolemnity as 
the chooſing, in; for the choice is a voluntary deliberate act; the 
ſwearing in, on the contrary, is what a perſon once choſen may 

challenge as his right, and may by mandamus compel them to do. 

And if this conſtruction did not prevail, the words in this clauſe of 
the charter concerning the ſwearing, tunc ibi præſentium, which are 
not in the clauſe concerning the election, would fignify nothing. 
As for the objection, that it ſeems abſurd to ſay a man muſt be 
ſworn before a majority of thoſe that are preſent, ſince if they are 
preſent he muſt unavoidedly be ſworn before them all; the anſwer 
is, that this clauſe is to be underſtood of being ſworn in by the con- 
ſent of a majority of thoſe that were preſent. | 


Another queſtion was, whether by a charter that requires acts to 
be done by a majority of the corporation, a perſon- might not be 
removed by a majority of that body, excluding the perſons that are 
to be removed, and cannot vote in their own cauſe? But the whole 
court were of opinion, that a removal being an act of an odious 
nature, all clauſes concerning it muſt receive a ſtrict interpretation: 
and that therefore the word majority ſhould be underſtood of a ma- 
jority of the whole corporation. 


Another queſtion raiſed, was, whether not ſummoning-to a meet- 
ing members de facto disfranchiſed, though afterwards upon re-ex- 
amination it ſhould appear they were till lawful members, ſhould 
P. 77, vacate acts done * in thoſe meetings? Court inclined to think it 
would not vacate them. * do 8 


Some of theſe points were directed to be found ſpecially. 


Aſſievedo and Cambridge. B. R. 


Ship ed. T IPON a ſpecial verdict the caſe in ſubſtance appeared to be 
and _—_— this: do had inſured ſo much money upon a ſhip 


What taking called the Ruth, for ſuch a voyage, in which ſhip Affevedo is found 

ſuch — — by the verdict not to be at all concerned, in point of intereſt. It 

- jnfurer liable happened that this ſhip was taken by the enemy, and kept in their 
= poſſeſſion for nine days, and then, before it was carried infra præ- 
5 P53, „dia, viz. a place of ſafety, it was retaken by an Engh/b man of 
war: And whether or no this was ſuch a taking as ſhould enable 

the _ to recover the ſum inſured againſt Cambridge, was the 

queſtion, | 


It was argued by Dr, Heyer for the plaintiff, and Dr. eke 
for the defendant. | 


The 


a A _ Xt 4 _-_C_w 
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The ſubſtance of the argument for the plaintiff was, that this was Argument 
rather to be eſteemed a wager than an inſurance ; 4 ſper emptio & pio quer”. 
venditio, and not @ verfio periculi, which in the books of the civil Definition of 
law, is looked upon as 4 proper definition of an inſurance; that z) dd l. 
therefore whatever acts of parliament are made about inſurances, 8 


moſt be underſtood of proper inſurances, and not infurances of the 


goods of ſtrangers. That whether or no this is ſuch a taking, as 

will deveſt the property out of the owners, is a queſtion properly be- 

tween them and the retakers, But the queſtion between Affrevedo 

and Cambridge, is only whether the ſhip be taken, 

This caſe was compared to a man laying a wager, that he e P. 78. 
ſnould not be robbed in going to ſuch a place; he is robbed, but 

taking ſome along with him, purſues the robber, and recovers what 

be loſt; here, though the money is recovered, yet the wager is 

loſt 


So if the wager had been, that ſuch perſons ſhould not be mar- 
ried together; they are married, and afterwards divorced, præcun- 
tractus cauſa, yet the wager is loſt. | N 
It was further, that without this expoſition, Cambridge 
would have two chances, viz. that it is not taken, or that it is re- 
taken ; but do would have but one, viz. the taking. 
Grotius in his treatiſe de jure belli & pacis, lib. 3. cap. 6. ſet. 3. Grows. 
lays this down as a rule, placuit gentibus, ut is tepifſe rem intelliga- 
tur, qui ita detinet, ut recuperandi ſpem probabilem alter amiſerit. 
Now in our caſe the ſhip was for nine days together in the poſſeſ- 
fion of the enemy. | | 
By the laws of Spain and France, a continuance in the 
of the enemy for twenty-four hours, is an alteration of the property; 
and Albericus Gentilis tells us that a pernoctation with the enemy, ,..;... 


would by our old Engifþ law alter the property. And Grotius im- Genilis. 


mediately after the place before mentioned, ſays, that recentiori jure 


gentium inter Euro Populus intraductum videmus, ut talia capta 
cenceantur ubi per boras viginti quatuor in potefiate boſlium fuerint, 


For the defendant it was argued, that ſurely the law would not Argoment 
put an inſurer non bona fide, or a wagerer, in a better condition prodetencant. 
than one that inſured 59na fide, and ſay that any taking ſhall enable 
a wagerer to recover; but that no taking, but ſuch as alters the pro- 
perty, ſhall enable a real bona fide inſurer to recover, 

* This queſtion in the court of Admiralty would not have born , p 79. 
a diſpute; for the law is clear, that not length of time, but tbe 
bringing infre præſidia, into a place of ſafety, is that which deveſts 
the property. And for that the caſe of and Sands in the late war 
was cited; where the ſhip was taken by Dubart in the year 1691. 
off of Yarmouth, carried to Northbergen, then ſold to A. afterwards 
fold to B. B. ſends her to the Ve- Iadies, afterwards to France, 
and in the year 1695. to England ; where ſhe being retaken, it was 

Vor. X. P reſolved 
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: reſolved that the property was not altered. The words of the judg- 
ment in this, wp like-caſes, are very remarkable: in' preſents 

pertinere, is part of the ſentence ; fo that the ſentence-does not give 
a new tight, but confirms an old one. | „ bj | 


\'\ | 
Jos pefilimi- In the civil law.alteration of property is a thing of an odious na- 


vim. ture; and therefore the law even by a fiction prevents it, as in the 

jus poſtliminium ; where in order to preſerve property in the perſon 

returning jure poſtliminis, the law eſteems him never to have been 

a captive, that ſo manente cive maneart ſua bons. 

Lad. Molin. Lud. Molin. de jufffcia,. in diſputatione 118. Prioribus dominis re- 
fituenda qua capta fuerint ab militibus, quibus numerantur flipendia. 
Bello res per uim uſurpantur, ad locum tutum, Ec. 

Peiriaus Bel · Petrinus Bellus, part 3. Ne 11. dd poſtliminii jure reverfis. - In- 

* Juper ſciendum, boſiibus capta non ſtatim boſtium fleri. Midites dicunt, 
that things ſo long in the poſſeſſion. of the enemy earum fiert : jura 
hoc non dicunt, cum fieri peteſt that the property may be altered by 
the poſſeſſion of a ſhorter time, & fonſan not altered diuturniori 


6 . Neem | 

- Conſulat. del 2 del mare, cap. 287. a book of great authority, lays down 
wn the ſecurity of the place into which deducuntur capta, as that which 
cauſes the alteration af property; otherwiſe, after a proper reward 
to the retakers, prioribus, &c. | d ; ned 
* P. 8, #* Albericus Gentilis, in the place quoted by the advocate forthe 
plaintiff, has for his title theſe words: Rem non fferi boſtis ante de. 
ductianem inſra præſidia: and his determination is purſuant to his 
title, and expreſly againſt what the doctor quote. word 
Grotius, lib. 3. cap. g. ſect. 16. Eæ vero res, que infra prefidiu 
ferducæ nondum ſunt, guanguam ab boſtibus occupatæ, ideo poſtliminii 
non egent, 0 dominum nondum mutarunt ex gentium ure. 
A4 As for the quotation out of Gratius, recentiori jure, &c. Grotins 
builds there upon a miſtaken: foundation; for he quotes Albericus 
Gentilis, lib. 3. and there is no third book. Indeed in cap. 3. lib. 1. 
there is ſomething like it; but Gretius quoted there part of an argu- 
ment without conſidering the concluſion, which is directly againſt 

his quotation, perductionem omnino defiderant ommia ſays the book. 


The court ſeemed to be of opinion for the deſendant. They 
. thought that the plaintiff's being found by the verdict to have no 
Intereſt in the ſhip which he inſured, ſhould make no difference. 
J, Becauſe they never would be more favourable-to an inſurer 
non bona fide, or wagerer, that, to one that inſured bong fide. 
2dly, Becauſe. ta make a different. interpretation of this deed from 
what is commonly put upon policies of - inſurance, would be to run 
counter to the deſigns of the parties, who have made uſe of the 
very ſame words that are uſed in ſuch policies; nay who have ex- 
, preſly provided for this very caſe, by theſe words, intereſt or uo in- 
tereſt ; which words ſignify. nothing at all, unleſs the ſame loſs in- 
4 +4 titles 
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titles: to a recovery where the inſurer has no intereſt, and where he 
has; r . held to 
be very plain. 7 


To be argued next term by common lawyers. 


V © 


7 Queen and Doughton. B. R. Pes. 


HE caſe was this, -a-.man ſettled i in a: - rich removes into an Extraparo- 
4; extraparochial place, where he gains a ſettlement, then re- chial places. 
moves into another, pariſh, and there becomes chanel. 


The g anflicn was, What this laſt pariſh © can do with him? whe- What is to be 
ther, — virtue of that act of parliament, that enables them to ſend — 
ſuch a one to the laſt pariſh Where he was legally ſettled, they may led in thew. 
ſend him to the pariſh he lived in before ſuch time as he removed to 
the extraparochial place? for ſend him to the extraparochial place 
1 cannot, for want of officers to receive him. 


Judge Powell took this to be: caſus omiſſus, and what-ought to be Salk, 486. 
moved in parliament ; theſe nn places e * in 
number, and of Stent extent. 


Whitlock and Squire, B. R. 


HIS was an indebitatus aſſumpfit for goods: ſold and delivered, [odebitatas 
The defendant pleads in bar, that before the time of bringing m6 
[the action he made a tender of the money, and that ever ſince the 
tender paratus fuit to pay the money. It was infiſted upon, that Pleading. 
the plea in bar was not compleat enough; for he ought to have 
pleaded, that he has been ready to pay the money, not only ever 
ſince his tender, but from the time the goods were delivered, viz. Selk. 2 
from the time the money firſt became due. And the court ſeemed . 343 


to think this a material omiſſion; for it may be the money was de- 
manded before the tender, and then there is a good cauſe of action. 


'* Silk and Hill. B.R. * P.82, 


HE queſtion was, whether in a writ of inquity, it was not , of in- 
neceſſary, that there ſhould be fifteen days between the teſte ? Whether, s 


and the return, as well as in other writs ? in other writs, 
there ſhould 


be fifteen days 
The court ſeemed not to think it neceſſary, even by common between the 


law ; but if it were neceſſary by common law, that it was helped by ji and mr 
the equity and intention of 13 Car, 2. cap. 2. feet. 6. 


They 


. 
es eta. Mis — —_ * A 
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did not think it neceflary by the — — 
Suar. 28 E4. 1. ftatute of Articuli ſuper cburtat, viz. 28 Ed. 1. cup. 15. made in af- 
s. firmance of the common law, requires fifteen days between the fte 

and the return of all ſummens — attachments, as a reaſonable time, 

in which the party, in whatſoever of England he is, may be 
Writ of in- brought to court: but now a writ of inquiry is no ſummons, nor in 
quiry no nature of a ſummons; far both defendant and Jurors are out of 


court, 

But ſuppoſing, that by the common law fifteen days are required, 
' yet they thought it might be within the equity and intention of the 
 Btat.13 Car.z, ftatute of Car. 2. the words whereof are, that in all actions of debt, 
cap. 1 4.6 and all other perſonal S ions, and ations of cjeAment, after an fue 
jones therein to be tried by a jury, and after any judgment had in 
any ſuch action, there ſhall not need to be fifteen days between the 
bf and the return of the writs of venire facias, habeas 2 jurd- 
torum,  diſtring as 1 feeri fatias, capias ad ſatisfatiendum ; 
and that the want of fi free days between, Sc. in any ſuch writ, 
| mall not be a cauſe of error. 
P. 83. * Now the words any judgment ſuppoſe more than one fort of judg- 
8 —.— ment; but after a vertie, there are but two ſorts, vis. Final and 
bar 9 of jnterlocutory judgments. Now after an interlocotory judgment 
final and in- there never goes any writ, but a writ of inquiry: therefore ſhould 
terlocutory. not this ſtatute extend to a writ of inquiry, the word any would be 
improperly uſed. 

And then the concluſion of the ſtatute, Nor ſhall the want, &c. 
in any ſuch urit, Oe. are words fo general, that they need not be 
tied up to the writs before mentioned in the ſtatute ; but may 
well be underſtood of writs of the ſame nature, and following 

ts: if indeed the concluſion had been, in any of the writs 


judgmen 
gare recited, the ſtatute could net W 


But the C. B. differing in theie praRice, in this particular, from 
B. R. according to the reports of the clerks, it was judged. proper, 
e DET, 20 hen and eftabl one uniform 


rule of practice. 
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Ie nge, Err on be removed from the iſh of 4, tg Order of js 
the pariſh of Dd of two juftices, an d the pariſh of B. . 
- rotors him to the pariſh, of C, the order 01 the juſtices re- 


moving bim to the pariſh of B. is become * bocauſe B. 
did W 


Anonymous. B. R. 
N jon was taken to. an order of juſtices made for- the Order of b. 


maintenance of a baſtard child, that it was not ſet forth in the fiice for the 
order, that the baſtard child was likely to become. chargeable to c rad 
the per which is the very foundation of the jurildiBian of the 
juſtices 
— AN for the law preſumes that baRard children will boese chit- 
become chargeable, becauſe nobody is bound e for them, dun Pn likely 
to become 


and therefore this need not appear in the order. 
chargeable. 


* Another objeion was, that the order was for the reputed father e P. 85: 
to pay ſo much a week for the maintenance of the child, until the 

child chould come to the age of eight years; whereas the order 

ought to have been conditional, if the child continue ſo long charge- 

able. 
Sed non allocatur ; for ſuch orders in the very ſame form have 

often been allowed ; and the words of the Het 4 towards mainte- 

nance of the child, do imply ſuch a condition. 


N. B. In caſe of baſtards, complaint not neceſſary to the giving Complaint 
Juſtices of the peace juriſdiction, as it is in the caſe of poor, net peceflry 
in poor. 


vor. X. 9 Mitchell 
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HAT he bed whs void, chef Gies cited; 2 Hen. J. 
3 Leuinz 24. 3 Cro. 208. where if a ſheriff takes a bond 


"art 29% for his.execution fees, it Wall be,.yoid.p\ but beld that a promiſe 


On the other fide it was ſaid, That an infant could not, either 
by a parol contract, or a deed, bind himſelf, even for neceſſaries, 
in a ſum certain; for ſhould an infant promiſe to give an unreaſon- 
able price for neceſſaries, that would not bind him; and, therefore 
it may be ſaid, that the contract of an infant for neceſſaries, guate- 
nus a contract, does not bind him any more than his bond would;; 
but only ſince an infant muſt live, as well as a man, the law gives a 
teaſonable price to thoſe who furniſh him with neceffaries. 2 Hen. 5. 
was but the extrajudicial opinion of a ſingle judge; and then it was 
a total reſtraint for a particular * time, whereas this is but a reſtraint 
in a particular place. And for the.caſe of execution fees, upon the 
ſtatute of 29 Elia. cap. 4. it was to prevent oppreſſion; for the 
ſheriff might threaten the perſons concerned, that he would not lat 
them have the execution, unleſs they would-enter into ſuch a bond. 


The Judges retained the ſame opinion they had ãn a former argu- 
ment upon this caſe. © N S Gf" RT | 
And Judge Eyre ſaid, that if the bond was void, the reaſon muſt 
be, becauſe it was malum in fe; and then ſeveral cuſtoms which 
ſtand upon the ſame reaſon, and have been adjudged good, will be 
overthrown; and he was of opinion, that the jury had no more 
power in an aſſumpfit, where the promiſe was certain, to mitigate 
the damages, than they had in caſe of a bond; and if fo, the rea- 
ſon of the difference between bond and 'afſumpfr, that has been ſo 
much infiſted on, falls to the ground. Yrde poſica, Hil. 11 Ann. 


Widdrington and Charleton. B. R. 


HIS was an appeal brought by the wife for the murder of 
her huſband; and upon a demurrer, theſe two points were 
inſiſted upon. 22 | 

t, That in the writ, the t. in the word appellat was turned up; 
and therefore the writ was inſenfible, and in the eye of the law no 
writ at all. 3 Co. 182, 467. Micb. 1693. Ball and Roe. 

24 Exception was, that there was a diſcontinuance; for in the 
.exigent the words de morte ſu; viri, unde eum appellat were omitted; 
and therefore it.did not appear that this exigent was ſued out in this 
action. 

To 
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To the 1/-it was anſwered, that the turning up of the t. being 
no known abbreviation, ſhould go for nothing. 
* To the 2 point it was ſaid, that this was an exigent ſued out * P. 87. 
between the ſame parties that the capias was; and that there is no 
5 variance between the capiat and the euigent, though there is ſome- 
— thing more contained in the capias than what is in the exigent. And 
110 upon prayer of oyer of meſne proceſs in this action, this exigent 


was recited, and thereby admitted to be the exigent in this ſuit. 

It was argued further, that this diſcontinuance, if it was one, 
was aided by appearance; and that the difference taken, that ap- 
pearance and pleading- over does aid a diſcontinuance, but not ap- 
pearance and demurrer, was not law. 9 Hen, 5. fol. 2. 2 Co. 
284. Roll. Abr. 78g. 40. Rep. Boſſe's calc. 1 Ventris 7. 


| Serjeant Chyſbyre for the appellant, Mr. Reeves for. the appellee, 


Rogers and Weod. B. R. 


be N this caſe a releaſe of a recognizance was pleaded to be ante Releaſo. 
lat emanationem ſcire facias, which is naught; for it might be feeding. 
I. made before the action brought, and the plea true, and then the re- 


leaſe is void. 5 Co. Rep. 70. Hoe's caſe. 1 f. 265. Goldſb. 166. 
Moore 469. 0 | 
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Ruſh and Seymour. B. R. 


of 

We TATUTES of amendment extend only to pleadings of re- Amendments 
a cord; therefore pleadings while in paper are amendable by ups 
FP common law. | 3 Salk, 31. 


- Anciently all pleas were ore tenus at the bar; and then if any 
error was ſpied in them, it was preſently amended. Since that 
cuſtom is changed, the motion to amend, becauſe all in paper, ſuc- 
ceeded in the room; and it is a motion that the court cannot tefuſe: 
But 


Salk. 520. 
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But refuſe it, if the defiring it reſuſe to 
EIT vey col, 


— 


P. 89. = * Radelific and Roper. Tn Chancery. 


| See polt 230- Els being a caſe of c Bir Simone Harcourt, Lord 
eee, Keeper, was aflifted by Sir Themes Porker, Lord Chief Ju- 
2 ſſtide of B. R. Bir Thomas Trevor, Lord Chief Juſtice of C. B. Ppesal, 
Tn this caſe Jetge of B. R. and Bir Joby Trevor, Maſter of the Rolls. 


nts 
— 4 it, If an eflate be deviſed 0'be fwd for payment of ſarples to a Roway catholick ; that 
this ſurplus is in nature of u real intereſt, and as ſoch yaid, by at of King William. Reſolved 2dly, That 
the word purchaſe, in that n&,' des include devise. Reſolved 30. — * 


A. be incapable of taking, h 6 vevetides of « prrcedinr Genie s 


The caſe in ſubſtance was: 
For « more A Roman catholick deviſes his land to four Sls two papiſts 
> —4 4 and two proteſtants, to be ſold for payment of debts and legacies; 
poll. and by a codicil, amongſt other legacies, he deviſes the remainder, 
whether in lands or perſonal eſtate, to two papiſts and their heirs. 
Now, Whether this wes a good deviſe, as to diſimberit the 
heir at law, being 2 proteſtant, notwithſtanding the 11th and 12th 
of Hell 3. chap. 4. Ce e e of! POpery, was 
the queſtion. - 


For the better underſtanding the force of the argument on each 
ſide the queſtion, it will be proper to premiſe the aforeſaid act. 
beat. 11 and _ By the ſaid act it is provided, © That from and after the 2gth of 
en, September 1700. if any perſon educated in the popiſh religion, or 
preventing * profeſſing the ſame, ſhall not within x months after be or ſhe 
growth — © ſhall attain the age of eighteen, take the oaths of, &c. and ſub- 
largely * ſcribe, Se. every fuch perſon ſhall in reſpect of him or herſelf 
upon. only, and not to or in reſpeR of any of his or her heirs or poſteri- 
< ty, be diſabled and made incapable to inherit or take by deſcent, 
* P.go. © deviſe or limitation, in *® poſſeffion, reverſion or remainder, any 
| lands, tenements or hereditaments; and that during the life of 
* fach perſon, or until he or the do take the faid oaths, and ſub- 
* ſcribe, &c. the next of his or her kindred, which ſhall be a pro- 
' teſtant, ſhall have and enjoy the ſaid lands, tenements and heredi- 
* taments, without being accountable for the profits by him or her 
received during ſuch enjoyment thereof, as aforeſaid ; but in caſe 
* of any wilful waſte committed on, &c. by the perſon fo having 
or enjoying the ſame, &c. the party diſabled, his or her executors 
and adminiſtrators, (hall recover treble damages for the ſame, &c. 
© And that from and after the th of Apral 1700. every papiſt, or 
« perſon making profefiion of the popath religion, ſhall be difabled, 
and is hereby made incapable, to parchaſe either in his ar her 
4 own 
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* own name, or in the name of any other perſon or perſons, to his 
* or her uſe, or in truſt for him or her, any manors, lands, profits 
out of lands, tenements, rents, terms or bereditaments ; aud that 
all and fingular eſtates, terms, and any other intereſts or profits 
< whatſoever out of lands, from and after the ſaid 10th of April, to 
be made, ſuffered or done, to or for the uſe or behoof of any 
< {ach perſon or perſons, or upon any truſt or confidence, mediately 
or immediately, to or for the benefit or relief of any ſuch perſon 
* or perſons, {hall be utterly void and of none effect, to all intents, 
* conſtructions ang purpoles whatſoever. | | 


It was argued in favour of the deviſe, that there was nothing in argument for 
the act to prevent papiſts from, ſelling their lands; but the deſign of Roman catto. 
the act was rather to oblige them to fell, and turn their real into lc 
perſonal eſtate: For the continuance of ancient ſeats-in the hands of 
papiſts, was eſteemed the chief bulwark and ſupport, of popery, 
thither reſorting jeſuits, &c.. e | | 

* If a Raman catholick may ſell, he may certainly give away the * P, 91. 
money ariſing from the ſale to a catholick. _ FR 

If now a papiſt may do this in his life-time, why may he not, as 
to the reaſon of the thing, appoint this to be done by truſtees aſter 
his death? | 1 | | 


If it be objected, that, though the eſtate, being by the will ap- 
pointed to be ſold, muſt. be in common law looked upon as per- 
ſonal eſtate, yet it is land in equity, becauſe it is a known rule in Maxim of 
equity, that the refiduary legatees may come into the court of Chan. 7. 
cery, and pray that they may have the land, upon their paying the 
debts and legacies, for payment of which the land was to be fold. - 

It may be anſwered, that if a perſon has his liberty to take either 
land or money, the court will not compel him to take the Jand ; 
for where then would be his liberty ? 

Beſides, for the court, as this caſe is, to decree him the land, were 
to take from him what the law allows him to take and enjoy, and 
give him that which an act of parliament diſables him from taking, 
and conſequently would altogether overturn the will of the teſtator, 
Neither is this the only caſe where this rule of equity may happen 
to fail ; for ſuppoſe the ſurplus were deviſed to an alien, whom the 
law diſables to take land, ſhall this court decree him the land, that 
which the law will not ſuffer him to enjoy? Should this be eſteem- 
ed as a real eſtate, it would follow that a Roman catholick could 
not charge his lands with portions for younger children of his own 
perſwaſion, or payment of his popiſh creditors ; becauſe, by the 
ſame rule of equity, if the land were but ſufficient for the payment 
of debts, Cc. the creditor might come into a court of equity and 
pray the ſame thing, 
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If it be objeted; that the teſtator himſelf calls it land; for in 
the codicil, he deviſes the remainder, whether in lands, Cc. It 
* may be anſwered, that this was but the flouriſn of a lawyer's pen, 
and that if the will were complied with, there could be no re- 
mainder of any real eſtate. | | 


* Thus far it was argued, upon ſuppoſition that a Roman catholick 


was, by this act of parliament, diſabled from deviſing real eſtates to 


a papiſt ; but that he was not, it was argued to this effect: 
That this act of parliament, as to the firſt Fete of it, which 
reſpects thoſe under the age of eighteen, did not Create an abſolute, 
but a conditional diſability only, vz. if after the age of eighteen 
he did not do ſo and fo, &c. and if he did not, it did not- even 
then create a total and abſolute difability; but only made qua, a 
ſequeſtration of the profits during life, or non-comphance. 
Then comes the fecond clauſe, which creates in every papift an 
abſolute diſability to purchaſe lands, &c. T | 
It is true, that ſpeaking as a common lawyer, the word prrchaſe 


port ſtands oppoſed to deſcent, ſo that whatever eſtate a man does not 


come to by deſcent, he does by purchafe, and then purchaſe neceſ- 
farily includes devife. But it is not always taken in fuch a com- 
prehenſive ſenſe; and even in this court, the word purchaſe is fre- 
uently uſed by way of contradiſtinction to voluntary ſettlements. 
nd that it is here tu be underſtood in the vulgar and more common 


acceptation of the word, a from the former clauſe, reſpecting 


infants; where the act makes uſe of the words demiſe, Himitation 
and defeint. Now had they underſtood the word purchaſe in the 
legal acceptation, that word alone might have fupplied the place 
both of limitation and deviſe. 

Beſides, the words in the act immediately vent to purchaſe, 
viz. in his name, or to his uſe, &c. ſeems to reſtrain and confine 
the word purchaſe to ſore act & to be done by the party, to whom 
the eſtate moves, and not from whom. 

And then for the third and laſt clauſe, viz. That all ard ſingular 

eſtares, terms, and other intereſts, or profits whatſoever out of 
lands, from and after the 1oth of April, to be made, ſuffered or 
dane, Cr. 
It was argued, that this clauſe ſhould not make a devifee a pur- 
chaſer ; becauſe it was not an independent claufe, but explanatory 
of the foregoing ; the word fuch plainly coupling it to that, to 
which it was only the addition of a penalty, For the preceding 
clauſe incapacitating a papiſt to purchaſe, it might be aſked, but 
what if he ſhould? then comes this clauſe, and anſwers the queſ- 
tion, faying it ſhould be void. 

To underſtand this clauſe in another manner, were to ſet one 
part of the act at variance with the other, For whereas the firſt 
clauſe creates but a conditional diſability of taking by deviſe, vig. 
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if they do not fo: and fo, after the age of eighteen, Sc. this clauſe 
thus underſtood makes an abſolate one. 

All this was ſtrengthened by obſerving, that penal laws muſt ro- 
ene the men | 


On the fide of the proteſtant heic at law, it was inſiſted, that this Argument for 


was a real deviſe, or a deviſe of land. the proteſtaut 


For as to the objection, that this court acc not, in this cafe, 1 58 
decree the land to the refiduary legatee ; becauſe that would be for 
this court to decree him what he is by this act unqualified for en- 
. aafwered, That before this act of parliament it would 
have been land in equity 4 and ſurely, it cannot be pretended, that 
there is. any thing in the att to alter it. It would be very ſtrange, 
if this court: ſhould, after an act of parliament” made for the pre- 
venting the growth of popery, make one rule for a proteftant, and 
another in favour of a papiſt .. 
real, if made to a proteſtant; but as perſonal, if to à papiſt. 

As for the caſe put of remainder to an alien; it was anſwered 
that an alien may take, but not for his own advantage, but that of 
the crown, who, in that caſe, would have the land. 
and would even at common law paſs by the words profits out Prof cut of 
of land: but here the teſtator himſelf in his codicil calls it land, l, — — 
which makes it a clus tn ty and then the word remainder, land hel 
which imports a fee, according ts Lutwyehe 762, and makes it 
go to the heirs, not executors; thews that it has che hature of a 
real eſtate, and was eſteemed of. as fuch by the teſtator.” 

As for the objection, that this would fall hard upon ger 
children and creditors of papiſts; it was anſwered, that the deſign 
of the act was to lay difficulties upon Roman catholicks. And be- 
ſides, this caſe. differs from that, becauſe it was here the caſe of a 
refiduary legatee: and whether as to creditors, and younger chil- 


dren, it might not be conſidered as perſonal eſtate, though real to 


the reſiduaty legatee ; and whether becauſe the refiduray legatees 


might pray to have the land, the creditors might do fo too, a 
counſel of the fame fide differed in opinion. 


And becauſe the counſel for the proteſtant truſtees had 
that if the deviſe was void as to the papilh truſtees, the whole ſhould 
go to them: it was urged by the counſel for the proteſtant heir at Latter deviſe 
law, that the codicil was a revocation of the will. And to this bougb void, 


purpoſe, 1 Rel. Abr. 614. was cited, where land is deviſed to one, Suk _ 


'and after, the ſame land is deviſed to the poor of the pariſh, who mer if incon- 


are incapable of taking; and it was held, notwithſtanding, the laſt Sen. 
deviſe was a revocation of the former. 


As to the act of parliament, that a papiſt was diſabled by it from 
taking land by deviſe, it was argued “ from the deſign of the act & P. gz. 


in 
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revoke it. | 


tending penalties, but whether the act ſhall not be in a manner 


1 Rich. 2. 
Eſcape by 
equity. 
Petty treaſon 
by equity. 


9 Mod. 177. 


* P. 96. 
Third clauſe 
of the act an 
independent 
clauſe, and 
not explana- 
tory of the 
former. 


been, and may be extended. As the ſtatute of 1 Rich. 2. that gives 


— 


in general ; which would be wholly vain, and by no means anſwer 
the end it was defigned for, unleſs this interpretation was put upon 
it, Proteſtant heirs of popiſh anceſtors will be always difinherited; 
and it will be very eaſy to conceal a gift under a deviſe ; one need 
only ſappoſe a papiſt makes his will, and enters into 2 bond not to 


It ſeems ſtrange to imagine the legiſlators intended to leave Roman 
catholicks free to take land by deviſe, a way that coſts them no- 
thing; and tie them up from taking land by purchaſe, a way, in 
which they are to pay a valuable conſideration for it. 190 ar 

It had been a more reaſonable intention, to have incapacitated the 
papiſts from taking land this way of all others. For making a will 
is a ſerious act, done often in extrem:s, at a time when men are more 
than ordinarily ſolicitous, ſo to diſpoſe of their poſſeſſions, as they 
think, and will be told, at leaſt, by their prieſt, is moſt for the 
good of their ſouls, vir. to thoſe of their own communion. | 

Unleſs this interpretation prevails, grown papiſts will be in a 
better condition than thoſe under age, which ſurely was never the 
intention of the law- makers. SIGs 


As for its being a penal ſtatute ; the queſtion js not about ex- 


uſeleſs. 1 ; . * f 4 ball 
Beſides, penal laws made for the preventing publick miſchiefs, have 


— , / a4. < * 


an action of eſcape "_ the warden of the Fleet only, extended 
by equity, to all gaolers whatever. Statute of petty-treaſon for a 1 
ſervant to kill his maſter, extended to a miſtreſs. 64 2A 


The word purchaſe in a legal ſenſe includes deviſe ; and legiſla- 
tors may well be ſuppoſed to be acquainted with the legal import 
of words. 


* But the third clauſe was that relied upon, which (it was ſaid) 
was not explanatory, but an independent clauſe, referring to thoſe 
above the age of eighteen. For as for the word /uch, that did not 
make it explanatory of the preceding clauſe, but only referred it to 
the perſons ſpoken of before, vis, Perſons profeſſing the popiſh re- 
ligion. And beſides, it has a new commencement, a plain mark 
of its being a new independent clauſe. But ſuppoſing it an explana- 
tory one, certainly the precedent clauſe is to be governed by the ex- 
planatory one, and not vice verſa. 

And, without doubt, the words in the third clauſe do include 
deviſe; for the words profits cut of lands, may be conſtrued of pro- 
fits ariſing from ſale, as well as continuing profits. — a 
deviſe to a papiſt will fall under theſe words, e//ates, terms, intereſts, 
Sc. to be made, done or ſuffered, to the uſe, benefit and relief of 
papiſts. "© Fang 

Note, 
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| Note, it was Maid, that a purchaſe for a valuable conſideration 
could not be included under the word relief; becauſe the worth 


being paid, it could not be deemed any relief ; contra of a will, 
. Vide. poft. Paſcb. 13 Ann. in houſe of lords. 


Lord aioon caſe. B. R. 


HIS was an ejectment brought by three coheirs agaiaſt the 

Lord Lanſdown. And upon a trial at bar, two points aroſe, 
which at length came to be found ſpecially, as appears from the 
following notes of what paſſed at the trial at bar. 


The Earl of Bath, the common anceftor, made his will dated 
24th of October 1684. under which will the Lord Lanſdown claims: 
This will afterwards in 1696. ftood revoked, by act in law, as to 
all the real eſtate deviſed by it, but not the perſonal, © 


Some years after he told Mr. Nicholls, then in the ſame coach . 


with him, that he defigned to republiſh his will: The day after, in 
the preſence of ſeveral people, he brings with him his will in one 
hand, and two codicils of the ſame import in the other, and ſays, 
This is my will, by which I have ſettled my eſtate ; and this I de- 
ſign as a codicil to my will, to be taken as part and parcel thereof. 
Then the codicils were duly executed, according to the ſtatute of 
frauds and perjuries ; and the will and one codicil were ſcaled up 
in one paper, with the Earl of Batb's ſeal, and the other-codicil in 
another paper, with the ſame ſeal ; and theſe papers were, after his 
death, produced by thoſe with whom they were depoſited. - 
Neither will nor codicil were read at the time of republication. 
In the codicil he takes notice of his will in the following manner: 
Whereas 1 made my will in 1684. which 1 do not intend wholly to 
revoke ; but in reſpe of many alterations ſince happening, &c. 


P. y. 


, Whether this amounted to a republication of his will, the will Dogrine of 


not being ſealed and ſubſcribed, as the ſtatute for preventing frauds, 
Ec. was the queſtion. 


This point, before it was found ſpecially, was ſpoken to, by 
the counſel for the plaintiff, to this purpoſe. ; 

That when the will was revoked, it became a meer ſcroll; a 
Paper, indeed, in which there was writing, but of no force, and no 
more capable of becoming a will, than any other paper whatever, 

In 1 Roll. Abr. 618. it was held, even before the ſtatute of frauds 
and perjuries, that the inſerting of a new legacy, or making ano- 
ther executor, did not amount to a new publication. 


the republica- 
tion of wills. 


It appears from the caſe of Sir Litton Strode and Lady Fall- * P. 98. 
land, that the making a codicil, guatenus a codicil, is no new pub- 2 Vern. 625, 
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hosten: ſor in that caſe, a man by his will deviſes al his ws," 
afterwards he purchaſes other lands, and after that he makes a new 
codicil to his will, executed according to the ſtatute of frauds and 
perjuries ; and whether this was a new publication of his will," ſo 
as to take in the lands after-purchaſed, was the queſtion ; and re- 
Same forms ſolved by Lord Cooper, Chief Juſtice Trevor, and Judge Tracy, that 
neceſſary to jt was not; for ſince the ſtatute of frauds, the ſame forms are ne- 


3 ceſſary to che republiſhing of a will, as to- the firſt making. 


will, | . 
Caſe of Cot- In Trevanion's caſe, a man holds up a paper, and ſays, this is my 
ton and Cot- will; where it was held, that theſe words did not make it his 
ton, 2 Vern. will, becauſe it was not read ; and this before the ſtatute of frauds, 
- 209. contra. 
That no parol declaration referring to a paper in writing, would 
make 'a republication, even before the ſtatute of Frauds, is plain 
Flond. 342. from the caſe of Bret and Rigden, in Plowden's Commentaries. And 
here is nothing pretended i in writing, that imports 4 republication; 
for as for the words in the codicil, no one that reads them, can 
think they do: and for the parol declaration, it was literally true; 
for it remained a will, a6 to his perſonal oltate. 


Lapſed lega- mas point was, That ſuppoſing the will republiſhed, yet it 
could convey no title to the defendant, becauſe he claims as iſſue 
male to the deviſee in tail, Bernard Granville, who died, ae the 
teſtator; and therefore it was a lapſed legacy. 

And of this opinion was the-court. 

But the counſel infiſting that this was a deve is tail, and 
therein different from the caſe of Bret and Rigden in Plewden, and evi 
that in this will the teſtator declares, that he ſo deviſed it for the th 
preſervation of his name and family ; and that the republication was wh 
P. 99. after the teſtator * knew of the death of Bernard Granville; and his 
therefore could not intend that Bernard, who was dead, ſhould 
take; and deſiring, upon their reputation, a ſpecial verdict, it was 

ranted. 
: Caſes cited in teſpect to this ſecond point, were Fuller and Fuller, 
Cro. Eliz. 422. which caſe is alſo taken notice of in Moore's'Rep. 
Steed and Burier, in which caſe, reſolved by both courts, That 
there is no difference between a deviſe in fee, and in tail, as to this 


cy. 
2 Vern. 722. 


purpole. | | 
2 Vern 9%. The counſel for Lord Lonſdown offered in evidence parol decla- I had 
Evidence. Tations of the teſtator, that it was his intention the iſſue male ſhould corc 
Parol decla- take by the will: but this was oppoſed per counſel for the plain- 
ge hae r tiffs, and refuſed by the court. 7 


evidence to 


_— LS Caſes quoted as to this purpoſe, 2 Cro. Rep. Melineux and Moli- 
firmance of 77eux; Where held, that if a will refers to a thing in writing, that 
the common it is altogether as good as if the writing referred to were inſerted in 
_ the will verbatim: but contra, where the will refers to 2 parol de- 


claration; 
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<laration.z for no regard to be given to it, though referred to by the 
will. 2 Lean. 70. 5 Co, Rep. Cheyney's caſe. Rigden's cafe, Plowd. 
Com. caſe of Beriy and Falkland, before Lord Somers, The caſe of 
Littlebury and Buckley, which was to this purpoſe : a rule had ob- 
tained in equity, that where there are ſpecifick legacies, and no re- 
ſiduary legatee, that there the re/iauzm ſhould be divided according 
to the ſtatute of diſtributions, «contrary to the common law, which 
gives it to the executor: now here the court did receive parol evi- 2 Vern. 648, 
dence, to prove it to have been the intention of the teſtator, that 737 
the executor ſhould have the -re/fduum ; and that it ſhould not be ? oak 
divided. But the reaſon why the court did this, is expreſly aflign- 
ed to be, becauſe it was in affirmance of the common law; whereas 
here the evidence is offered in contradiction to the common law, 
viz, to enable “ the iſſue to take by purchaſe, who by rules of . p 
common law was to take by limitation, This point was likewiſe © * * 
fully ſettled. in the caſe of Litton and Falbland, that went through : vera. 624, 
the houſe of Lords. | | 625. 

It was obſerved, that moſt of theſe caſes, being before the ſtatute 
of frauds and perjuries, ſtood only upon the ſtatute for wills in wri- 
ting, and maſt receive an additional force from the ſtatnte of frauds. 

Indeed if a man deviſes an eſtate to his ſon Jabn, and there are 5, gy parot 
two ſons of that name, or if a man deviſes the manor of Dale, and evidence good 
there are two of that name; parol evidence ſhall be allowed to ex- U wen of + 


plain which of the two the tor meant, — 
| | Nh 3: >. | things, or two 
Reaſon of the law in this point clear and ſtrong; for if parol Peions * 


evidence be once allowed to explain a will, and give it another ſenſe name. 
than what can be collected from the words of the will ſtanding alone, 2 V. 593- 
what purchaſer under a will can be ſafe.? or what lawyer can give 


his opinion upon a point that depends upon a will? 


* Queen and Borough of Aldborough. B. R. 


1 was a mandamus to the mayor and burgeſſes of Aldbe- Mandamus to 
v 


: | reſtore a ca- 
b, commanding them to reſtore one Sparbawk to the © w =: x 


office of capital burgeſs of that borough. 


To this they return, for cauſe of not obeying the writ, that he 
had not taken the ſacrament within a year before the election, ac- 


cording to the ſtatute of 13 Car. 2. 


To this return it was objected by Sir James Mountagu, that the Stat.1 3 Car 2. 
act of 13 Car. 2. as to taking the ſacrament, was only directory, 1 
as to the electors, what ſort of man they ſhould chooſe, and did 2 


not make a nullity of the office. 


4 * And 
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P. 101. And to maintain this point, the caſe of The King and Lorwood, 

Vide Salk. Hill. 6 M. 3. was quoted, which was an information againſt Lar- 

497. wood, for not taking 2 him the office of ſheriff of the city of 

Nerwich, of which office he was capable; he pleads to the infor- 

mation, that he had not taken the ſacrament within a year, &c. 

and ſo was incapable; demurrer, and judgment on the ſide of the 

information, This a gaſe in point; for whether the not receiving 

the ſacrament created an incapacity, was the foundation of the de- 
murrer. 


See page 64. Court: This interpretation of the act was never offered to any 
'Perion pee court before the caſe of Whiteborn ; and ſhould it prevail the act 
not having would ſignify very little. | 


received a- As to the authority of the caſe of 'The King and Larwood, it 

amr Yr amounts to no more than this, That a man ſhall not defend one 

no-officer. crime by another, viz. his not taking upon him the office, by his 
not receiving the ſacrament. | | | 


— 1 before and after. 2 Ventris 2433. 


A third objection to this return as, that it did not appear that 
the perſon was ſummoned to ſay what he could for himſelf. 


Returns to. To this it was anſwered, that this return amounted to a -ſpecial 
mandamus's. 1 elefFus, which muſt be as good as a general one, becauſe it did 
imply it. And to prove a general non electus would have been a 


Vide Salk. good return, theſe authorities were quoted: Dunch and the City of 


436. Norwich, Eafter term 1706. 1 Siderfin 209. reported likewiſe by 
1 Keble 716. where the return was non debito modo electus; held there 

P. 102. indeed, that the debito modo was ® wrong, "becauſe it made the party 
a judge of the legality- of the choice ; but without that the return 
had been good. 1 Shower's Rep. Farrington's caſe, the return was 
nunguam fuit eleflus & perfeus; leave was given to amend the 
return, by ſtriking the perfet7us out. 


Parker Chief Juſtice. ä 
Whether cor- I think it very proper a corporation ſhould hear a man before they 
From cn expel him, No inconvenience in holding corporations to this, for 
bers without it can only keep thoſe in, that are qualified to ſtay in: and if cor- 
firſt hearing porations will unjuſtly, after hearing, expel men, it aggravates the 
_ fault, becauſe done againſt knowledge. It is true the party has an 
action to be reſtored ; but then, in the mean time, he 48 wrong- 
fully kept out. | 


Powell: 


* © % <>. 
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Pouei : Very reaſonable that corporations ſhall do this; but whe- 


ther by law we can oblige them to it, is the queſtion. If a general 
won electus had been a good return, why not that which amounts to 


aſpecial-non-eleFus ? ſurely the adding the reaſon does not make the 
return worſe. 


| :No.oplalon given in this point. 
Parker and Lilly. B. R. 


A Man affigns his bond to B. B. ſues this bond in the name of Chancery. | 
the aſſignor, has judgment; a writ of error brought, and judg- If after allign- 


ment affirmed ; after execution taken out, but before it was re- mY 2 * 


turned, the aſſignor gives a warrant: of attorney to confeſs fatisfac- fignor gives a 
tion upon record, which is accordingly done, and upon this a fu. $2" of . 
ferſedeas taken out to ſtop the execution; and now the court Was acknos edge 
moved to ſet aſide the Superſedeas. '- * (ination. 
| | upon record, 
* 14, Becauſe after aſſignment the court will not ſaffer the a. ol) in Chan 
ſignor to give a warrant of attorney to acknowledge ſatisfaction; and c. 
for this 1'Keble 803. was quoted, | *P, 103. 
But, as to this, it was ſaid, that the alignment was matter of 

equity, and was more proper for Chancery than for this court; and Courts at law 
42 late caſe was quoted in the Common Pleas, where a bond Was en fake no 
taken in truſt for another, and the obligee dying while the ſuit upon —— 
this bond peoded, it was held that ce/ffwy que truſ could not go on cours of e. 
in the action, becauſe this court could not take notice of the truſt, 1%? only. 
or of any other plaintiff than who appeared to be ſo upon record. 


And of this opinion was the court. Y 


But then 24%, in favour of che motion, it was further inſiſted Praflice, 
upon, that after execution was gone out, it was not regular to grant Whether aſter 


a ſuperſedeas without a judge's hand, execution a 

Got ook time —— = 
| without 3 

judge's hand 


Ongly and Peed. B. R. 


| HIS was a writ of error out of the Common Pleas; and the See Com. 197. 
1. caſe was no more than this; a man deviſes his land to A. 2 
his brothers ſucceſſrve ; but not to be entered upon or enjoyed by any brothers ſue- 
of them until after marriage. A. was by the verdict found to be e, r 


the eldeſt brother: and, whether this will was void, by reaſon ponent" rt 


the uncertainty, cb ſhould take, was the queſtion ? te law di- 
s who 
Vorl. X. T is 22 


— —_— n—_ * * 
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The court were all of opinion, that the will was a good will, and 
certain enough; for — the caſe of brotbers, the common Jaw 
was a guide to the expoſition of the word ſuccefiiv?, viz. that the 
eldeſt ſhould, -after his. marriage, enjoy it ##/# ſot his life, ther 
the ſecond, and then the third ; cfpecially. when be who was named 
in the will, is by the verdict found to be the eldeſt brother: had 
the deviſe been to A. B. and C. to take Juccefpve,, it would have 
been void for the uncertainty, 
| Caſes quoted in the argument were Co. Litt. 377. Hobart 313. 


Raym. 82, 83, Styles 434, 435. Moore 636. 


P. 104. 


 Sawkill * Warman, B R. 


aß mul com- HIS was an infos computaſſet': the count, adam which the 
7 queſtion aroſe, was, that upon an account taken the ↄth of 
Pleading. Jan. the defendant appearing to be indebted to the plaintiff in the 
Nis old be ſum of 1501. promiſed payment upon the zoth of Jan. Defendant 
2000 non ac- Pleads non afſumpſit infra ſex annes, To this it was demurred, be- 
crevit infra. cauſe the fix years are to be computed from the time of the 
rr mance, and not of the promiſe; and therefore this plea might be 
aumpft. true, and yet the plaintiff not barred by ſtatute of limitations; and 
therefore the plea ſhould have been a#:o non accrevit infra ſex an- 
nos. And of that opinion was the court. 
Isa Hillary term ene there was another caſe, parallel in om. 
nibus. | 
| Caſes quoted were ma and Moor, Med. Rep. Cre. Car. 135. 


See Tawny's | Inhabitants of Ware, B. R. 
caſe, Salk. | | 
Ep ITT IN Tawny's caſe, which does not materially differ from this, the 


A rate cannot J queſtion was, whether a rate might be made to reimburſe an 
„ overſeer of a former year; and reſolved it could not, and upon this 
—_ ground, that the preſent inhabitants are by law bound only to the 
former year. maintenance of the preſent poor; for at that rate no body that comes 


into a pariſh, can tell what be is to truſt to. 


*P. 105. Company of Stationers wer uus B. R. 


Idve directed 1 * IS was a point of law, directed out of Chancery, for the 
— of Chan- opinion of the judges of B. R. 


The 


— — 
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berqueſtio n was, Whether the grant of the crown, to the com- Queſtion, 
pany of Stattoners, to have the ſole. printing of almanacks, provided Whahe pa- 
they were licenſed by the archbiſhop of Canterbury and Biſhop of pay of Sa. 


London, were a good grant; or void, becauſe again(l the liberty of loser for 


ſole printing 


the ſubjects? ay 7 almanacks, 


| | good, or not? 
. Againſt the patent it was argued, that printing was an handicraft A, guest «- 
trade, and therefore no more to be reſtrained than other trades; for gaiolt legaluy 
to ſay, that the crown has a power over all trades, that may prove f de patent. 
malum per accidens, would carry the prerogative of the crown, no 
body knows whither. 


Where the crown has no right of copy, it cannot appropriate the 
printing CENT mains » Tot hs the crown — right to 
the copy, there it may; as in the caſe of the tranſlation of the Eng- 
liſh bible and the YEar-books. 2 Chan. Rep. 76. gives the King 
an intereſt in the ſtatute book; and the ſame may be ſaid of the 
book of common prayer. a | | | 

In 1 Med. Rep. Seymour's caſe, it is indeed ſaid, that an alma- . Mod. 256. 
nack is but a copy of the calendar, out of the book of common 
Prayer. 

5 fa anſwer to this, res altiùs repetenda. | 

Before the reformation, the book of common. prayer was ſubject An almanack 

to the alteration of the ordinary; and there. were almoſt as many 20 Pan of the 
: calendar of 

common prayer books as dioceſes, as appears from Linwood 103, the book of 

Oxford edition. Every biſhop had the appointing of the feaſts that common 

were to be obſerved in his own church and dioceſe. In the year- Ver. 

book of 9 Hen. 7. 14. 6. it is ſaid, that the * calendar is of no au- p. 106. 

thority. So that before the reformation, the calendar could be no 

creature of ſtate: and as for the almanack's being ſaid to be a copy 

of the calendar, no reaſon for it; indeed both are regiſters of time, 

the one for prophane, and the other for ſacred uſes. 

Then it was argued, that the patent was void, becauſe introduc- Monopolies. 
tory of a monopoly. 2 Inft. 47. where monopolies ſaid to be con- 
trary to Magna Charta. Regiſter 105, 107. about monopolies. 

Moore 674. liberty of the ſubje& precarious before Magna Charta. 
That ſtatute does not annul monopolies then in being ; but pre- 
vented any more. 3 Mod. 76, Darcy and Allen. A grant to make 


all playing cards, judged to be a monopoly. 


For the patent it was argued, that the crown had a peculiar right Argument a 
and intereſt in the book of common prayer, and conſequently in the 2 
calendar, which is a part of it; and the making ſome additions to 3 
it, ſhall not deveſt the crown of their intereſt in it. 

Since the art of printing was found out, it has been more under 
the care of the crown than any other art whatſoever, 1/, Becauſe 


it was an art introduced by the care of the crown; fo ſaid in Carter's 
calc, 
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cCaſe, which gives the crown a property in the trade. 20% Becauſe 
ol the greatneſs of the ineonvenience, that may redound to the pub- 
lick, the miſmanagement ef the preſs. Carter Rep. 89. the 
ccontreverſy was about the printing Rolle's Abridgment ; decreed in 
Chancery, in favour of the patentees, and this decree confirmed · in 
the heuſe of Lords. Micb. 24 Car. 2. the queſtion was about the 
patent for ſole printing of all law books; judgment againſt the pa- 
tentee in B. R. for the uncertainty of what ſhould be eſteemed a law 
book: but this judgment was reverſed in the houſe of Lords. 1 Mod. 
256. Seymbur's caſe,” fall in point, the fame objections made as here. 

* P. 107. In 34 Car. 2. Company * of Stationers v. Skinner ; patent allowed for 
Law books. Primers, Pſalters, Pſalms and Almanacks. 34 Car. 2. in Chancery, 
dale bimeg Company of Stationers v. Jobn Gate ; no decree, indeed for printing 
law-books, Pſalms, Pſalters and Almanacks ; but the reaſon was, becauſe the 


- judged good perſon controverting the patent ſubmitted without. 25 Jan. 34 Cer. 


of lords. 2. Company v. Wright, patent for printi Pſalms allowed. Micb. 
33 Car. 2. Company v. Lee, 22 for Pſalms. Trin. 
12 V. 3. Company v. patent for Almanacks. In at. 9 An- 

ne, chis very patent now in queſtion, taken notice of. 3 C. 227. 

 Almanacks of authority in trials. dee | 


Curt: Patent for ſole printing of law books, not no to be 


haken, having had the ſanction of the houſe of Lords: monopolics 
. edious ; this/cafe therefore, to be diſtinguiſhed, by deriving to the 


«crown ſome ſpecial intereſt In A 
No opinion given : To be ſpoken to again. 


Queen verſus Mayor and Burgeſſes of Pomfret. | B. R. 


Nlaudamus to HIS was a mandamus, directed to the mayor and burgeſſes of 

reſtore a bur- Pomfret, to reſtore William Lee to the office of burgefs.. To 

beh. this they return, that he was ſuch a day electus & perfect; then 
ſhew for cauſe of removing him, his non- attendance at the ſeſſions; 
then they come and ſay, that he had not taken the ſacrament with- 
in a year before his election, and that therefore his election was null 
and void. | | 


Return, if it The court was of opinion, that this return was bad, by reaſon of 
— mat- the repugnant and contradictory matter contained in it. : 
ad e. For ½, They return, that he was ſuch a day eleffus & perfethus; 
dictory, then ſhew for cauſe of removing him, his not attending at the ſeſ- 
2 p. 8. Bons, according to his duty; and then ſhew matter, that 
* #+ 109. him never to have been elected; and conſequently, that it was ſo 
far from being his duty to attend, that it would have been an act of 
preſumption for him to have done it: and though feveral cauſes 
may be returned, yet they muſt not contradict one another; accord- 
Salk. 436. ing to the caſe of Dunch and the City of. Noreich, Paſch. 5 2 
4 240% 
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9 * 


nah, They held, that non - attendance at the ſeſſions was not a Non 2 of 


good cauſe of removal: for though they agreed the difference taken Fab of 
9:Co. Rep. 99. between publick offices, that concern the adminiſtra- feiture ; con- 
tion of juſtice, and private offices, via. That non uſer in the one, a in private 
is no forfeiture without a requeſt, and ſome ſpecial loſs occaſioned cgeef o e 
thereby, as it is in the other; and that the office of burgeſs is a cial low by 
public office, &c. yet this caſe was different; for the abſence of N 
ſingle alderman does not hinder the holding of courts, or the vali- 
dity of the acts of that court; ſo that here abſence does not amount 
to 4 non uſer of the office. 
The- court was likewiſe of opinion, that returns to mandamus's 
were to be kept to the ſame ſtrictneſs, fince the mandamus act, nono 
Anne, as before. | 


Preremptory mandamus granted. 


Stennil verſus Brown, At Niſi prius, B. R. Guildhall, 


London. 


Condemnation of a ſhip as prize, in the Admiralty court of Eidence. 

France, was attempted to be proved by a copy of the condem- 

nation, ſubſcribed by the officer of the court: but Chief Juſtice 

Parker, who tried the cauſe, would admit of no evidence, but an 

exemplification * of the condemnation under the ſeal of the court. P. 109. 
A copy of a rule of court, figned by the officer of the court, is no 

evidence in any other court, unleſs the judge of the court ſet his 

hand to it himſelf: bat at Ny privs, hand of the officer enough, 

becauſe it is the fame court. | 


Nickſon and Brohan. At Niſi prius, B. R. Guildhall, 
London. 


HE cafe was this; A maſter-ſends his ſervant, that was uſed Maſter and 
to tranſact affairs of that nature for him, on Saturday morn- G i ce 
ing, with a note drawn upon Sir Stephen Evans, with orders to get a ferv«4 de- 
from Sir Stephen either bank bills, or money, and turn them into oy 
Exchequet notes: but the ſervant having other buſineſs of his maſ- 4 3 
ter's upon his hands, to ſave himſelf the time and trouble of going ue 
to Sir Stephen, goes fo B. and prevails with him to give him a bank“ * 
bill for note upon Sir Stephen; and then in purſuance of his maſter's 

orders, inveſted it in Exchequer notes, which he brought to his 


maſter, not letting him know but that he had gone to Sir Stephen. 


Sir Stephen Buam failing upon the Monday following, upon whom 
this loſs ſhould light, B. or the maſter, was the queſtion, 
U 


Vo I. X Chief 


Ren 


tht. a S 
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Salk. 442. 


P. 111. 


| Chief Juſtice Parker, who tried the cauſe, was firſt of opinion, 


that it ſhould fall upon B. becauſe the ſervant acted directly con- 
trary to his maſter's orders, and B. by furniſhing the ſervant with a 
bank bill; did the maſter no ſervice at all; for if he had not done it, 
the ſervant muſt in obedience to his maſter's orders have gone and 
received himſelf the money from Sir Stephen ; and cited the caſe of 
Ward and Evans, where reſolved, * that if a ſervant ſent to receive 
money, takes a bill in eu of it, the maſter is not bound by the 
act of the ſervant, unleſs the bill is anſwered. K 

But one of the jury informing him that he took the practice 
to be otherwiſe, (for that whether a ſervant, uſed to act upon the 
credit of his maſter, went againſt the orders of the maſter, was a 
fact that could not be known to a third perſon) he quitted his opi- 
nion; but directed the counſel to move the court of B. R. which 
was accordingly done. — | 


The ſubſtance of what was ſaid upon the motion, in favour of 
the maſter, was, that the ſervant going contrary to his orders, and- 
there being no ſubſequent conſent of the maſter, who knew nothing 
of the matter, the act of the ſervant ſhould not bind the maſter, ac- 
cording to the caſes of Ward and Evans. Mich. 2 Ann. Hany and 
Watts, Thorold and Smith, 2 Cro. 471. Maſter. commands his ſervant 
to ſell his horſe, ſervant ſells him as a good one, no action againſt 
the maſter. 


But the court were all of opinion, that the verdict was well given, 
and that the maſter was chargeable, and he only: for a ſervant by 
tranſacting affairs for his maſter, does thereby derive a general au- 
thority and credit from him; and if this general authority ſhould be 
liable to be determined for a time, by any particular inſtructions or 
orders, to which none but the maſter and ſervant are privy, there 
would be an end of all dealing but with the maſter, 

The maſter has put himſelf in the power of the ſervant, by 
truſting him with the bill. Monk and Clayton was a caſe, where the 
act of a ſervant, though out of place, bound his maſter, by reaſon 
of the former credit given him by his maſter's ſervice, the other 
not knowing that he was diſcharged. And as for the caſes put, 
there was this main difference between them, that nothing came to 
* the maſter's uſe ; as here the notes did. In ſome of thoſe caſes 
there was a prior debt, but none here. 

It was agreed by the court, that the property of the note was 
not transferred and veſted in B. but was only in nature of a depofitum 
or ſecurity to him, for there is no indorſement ; nor could he have 
ſued upon the bill; and though practice cannot alter the law, yet it 
may explain an agreement. 

They were likewiſe of opinion, that the maſter could not recover 
it of the ſervant, the loſs being occafioned by a meer accident, and 


not cither folly or negligence, 1 


88 
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If a maſter frequently ſend a ſervant to market without ready 
money, ſo that the ſervant is truſted upon the maſter's account, if 
in ſuch a caſe the ſervant imbezils money when he is ſent with it, 
and buys upon truſt, maſter is chargeable; contra, if always ſent 
with ready money. 3 Keble 625. . 


Arne verſus Johnſon. B. R. 


N action was brought for theſe words ſpoken of an upholſter, Aion for 
A Nu are @ ſoldier, I ſaw you in your red coat deing duty, your **® 
word it not to be. taken. | | 
The words ruled to be actionable; becauſe it is known to be a 
common practice for tradeſmen to protect themſelves againſt their 
creditors by a counterfeit liſting ; nor can it be worth a tradeſman's 
while for any other but defrauding his creditors, to ſubject 
himſelf to the of an officer. A ſoldier has by act of parlia- 
ment, which the court muſt take notice of, the privilege of not 
being held to ſpecial bail; and thoſe words, your word is not to be 
taken, is plainly an inference from the former. 


Alice verſus Gale. B. R. p. 112. 


A Man may plead in bar, or abatement to a ſcire facias, as well Plex in a. 

as to other actions. | | batement. 

It is the conclufion of a plea, and not the matter of it, that makes It is the con- 
a plea in abatement : ſo that ſhould a man plead a plea, that for the clufion, not 

matter of it might have been pleaded in bar, and conclude petit quad — 
Breve caſſetur, it would be but a plea in abatement; and the judg- makes it a 

ment could be no other than a reſpondeas ouſter. So vice verſa, a Plea in abate- 
plea in abatement, pleaded in form of a plea in bar, would be a plea yy © © 

in bar, though an ill one. To a ſcre factas, the plea in bar 

is always concluded by an executio non, as in other caſes by an actio 


non. 
If a defendant pleads a plea in abatement, and the plaintiff replies Diſcontinu- 
as to a plea in bar, this is a diſcontinuance. — 
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Pedigree of the Caſe found by the Jury. 
Thomas Lord Gerard ob. 1617. 
| — 


2 a OP Ke u 
Lord Gilbed, ob. 1623. John, > 1673. C 
r 1 77 Richard, ob. 1679. 
Lord Dutton, ob. 1640. Alice, married to | d 
"8 wi o Reger Owen, TT T | ws ny T 
Lord Charles, ob. 1667. | Lord William, - Phili ene. Fran 
PE Thomas Charles, ob. in Life- rag 1705, Wike of the 

gens «4m 1684. +1, hi 6b. 17% time of iridunn — | 
Hiirabeth, Ducheſs of u 3a) Ifee.. . | withie ing. 

Hamikon, Leffvr of IE Woe. "Fong 


Ibis was an ejectment in the court of Common Pleas, which en- 
ded in a ſpecial verdict, wherein the jury found, that Charles 1. 
Lord Gerard, in November 1660, ſettled the eſtate in queſtion, to 
the uſe of himſelf and the heirs males of his body, with remainder 

P. 114, * to the heirs males of the body of Thomas firſt Lord Gerard, remain- 
der to his own right heirs. In 1684. Charles 2. Lord Gerard, 
upon the death of Digby Lord Gerard (only ſon of Lord Charles) 
without iſſue male, entered upon the eſtate in queſtion (not in join- 
ture) claiming the ſame as heir male of the body of Thomas firſt 
Lord Gerard, by virtue of the ſaid limitation in that ſettlement ; and 
by virtue of this title enjoyed this eſtate above twenty-two years, and 
the reſidue when the jointure fell in; and during the time of this 
his enjoyment, ſuffered ſeveral recoveries, and ſettled the eſtate upon 
his marriage in the year 1689. and died without iflue in the year 
1707. leaving Philip his only brother then ſurviving, who is. heir 
male of Thomas firſt Lord Gerard, and is now living 

4 Chartes 
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« Charles and his brother Philip were in the year 1676. ſent by their 
father to Sf. Omers, and educated there for five years in the Roman 
religion, which religion they proſeſſed. The laſt Lord Charles died 
io.1707..and upon his death the Dutcheſs of Hamilton claimed the 
eſtate, as right heir of the firſt Charles Lord Gerard; notwithſtand- 
ing the eſtate-tail, limited to the heirs males of the body of Thomas 
firſt Lord Gerard, ſtill ſubſiſts in Philip; alledging that the laſt Lord 
Charles and his brother Philip being ſent abroad, and educated in a 
popiſh ſeminary, are made ſo utterly incapable of taking any eſtate, 
that ſhe. has the right of entry. 


The grand. queſtion was, whether one brought up in a popiſh 
ſeminary, was, | notwithſtanding any incapacity by him incurred on 
that account, ſtill capable of ſuffering a common recovery ? 


Sir Thomgs. Puy infiſted for the plaintiff, that the ſtatute primo Argument for 
Yacobi did incapacitate a perſon ſent beyond ſea, not only from a te plaintiff. 
N of the profits, but from having the eſtate ever veſted in Pole. 


— — _ = 


* He inſiſted ſecondly, that this ſtatute, as to this point, ſtood P. 11 5. 
unimpeached by the ſubſequent ſtatutes of tertio Jacobi, and tertio Second point. 


In Day and Savage, in Hobart 87. it is indeed ſaid that an act of Firtt point. 
parliament may be void from its firſt creation, as an act againſt na- 
tural equity; for jura nature ſunt tmmutabilia, ſunt leges legum. Maxim. 
But this muſt be a very clear caſe, and judges will ſtrain hard 
rather than interpret an act void 46 initio. ä 

The words of the act of parliament, as to the incapacity are, Shall Roman catho. 
be incapable in reſpett of himſelf only, but not bis beirs or poſterity, to dd. _ 
bave, inherit or enjoy, any lands, tenements, goods, chattels, Sc. Words — gre 
ſo comprehenſive, as muſt take in all manner of ways, whereby an incapacity it 
eſtate can veſt in a man; unleſs reſtrained by ſome after limitations. 3 
Now the words of reſtriction or limitation are thoſe, In reſpec of 
bimſelf only, but not bis heirs or poſterity. 
Here it was obſerved, i, That this rather confirmed the diſa- . 
bility in him, according to the known rule, that exceptio firmat re- Maxim in 
gulam in rebus non exceptis. Secondly, That though a ſaving might ** 
qualify and reſtrain the purview, yet it was never allowed to over- 
throw it quite. The purview ſays, He ſhall not ba ve, enjoy, inbe- 
rit; the ſaving (as is pretended) ſays, he all. Thirdly, This 
interpretation quite overthrows the intention of the reſtriftion itſelf : 
for it was a ſaving intended in favour of the ifſue and poſterity ; but 
according to this interpretation, the ſaving is fatal and prejudicial to 
them ; for it gives the perſon ſo educated a power of alienating, 
which power he will very probably execute in caſe of a proteſtant 
poſterity ; whereas, according to our interpretation, the eſtate never 
veſting in him, he cannot alien. 

Vol. X. X As 


„ 


P. 116. 


Deſcent. 
Monk, 
Alien. 
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As to the queſtion that will be aſked, who ſhall/ have the eſtate 
in the mean Hake if fo be that he is not to have it, and yet his iſſoe 
if he ſhould have any, muſt have '*'it after his desth f I anſwer, 
there is a difference when the incapacity is in h, "that is to take by 
2 and when in him, that is to take by Deſcent. Fot where 
the fi N is incapable, there none ſhall take that muſt derive 
their title under him; but where the incapacity happens in courſe 
of deſcent, there the eſtate will go over to him, to whom it ſhould 
go, if the perſon made incapable were really dead. «OO 
Tenant in tail has iſſue two ſons, eldeſt is a monk, or an alien, 
or abjures the realm; in all theſe caſes the younger brother ſhall 
inherit. 1 Inf. 142. Belknap's caſe. © In Lord Delatbare's caſe, 
11 Rep. it is true indeed, that he did not ſit in the hoſe of Lords 
in his father's life-time j but to this it may be anſweted, /, That 
it did not appear the ſon ever attempted it, and ſo brought it legally 


in queſtion. 2%), 1 Inf. 15 5. A great difference is made between 
; , title of honour, which may be ſuſpended, and a freehold which 


Maxim of 


* . 1 17. 
Veſtiag and 
deveſting of 


, eſtates, com- 


mon in law. 


cannot. Had our caſe been that of an heir, thete had been more 
difficulty in it, becauſe of that maxim in law, non eff bares vitieus 
tis; though even then the word heir, may in an act of parliament, 
be underſtood in the vulgar acceptation of the word; wiz. heir 


apparent. | 


It may be objected from the clauſe, That if ſuch a one ſhall ton- 
form,  &c. that from and during the time of ſuch" bit conformity," be 
ſhall be freed and diſcharged from the aforementioned inrapucity, - that 
this proves the eſtate to have been in him before. But to this it is 
anſwered, 1/}, That the intention of the proviſo was, that after the 
time of his conformity, he ſhall be capable of taking any eſtate that 
ſhould afterwards come to him; not that he ſhall then have that 
very eſtate, which at the time when it deſcended he was incapable 
of taking, and by reaſon of this incapacity never veſted in him, and 
was now actually veſted in another. But 2d, admitting that to 
be the meaning of the proviſo, the inference is by no means juſt, 
For nothing more common “ than for eſtates to deveſt out of one, 
and veſt in another; as where a man dies, leaving his wife big with 
a ſon, &c. 3 Rep. Lincoln College cafe = | | 

It was urged further in favour of this interpretation, that the very 
ſame words that were made uſe of with reſpect to diſabling him in 
real eſtate, were made uſe of to diſable him in perſonal eſtate, and 
that therefore they muſt have the ſame interpretation ; but to under- 
ſtand them of taking the profits of goods, money and chattels, &c. 
abſurd, It was ſaid that this interpretation was more agreeable to 
common ſenſe, and what every body but a lawyer would make. 

It was obſerved, that the other interpretation quite took away 
the penalty of the act; for who will be at the coſt and trouble of 3 
fait to hinder ſuch a perſon from enjoying the profits, when by 

4 | | | alienation 
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alienation he may in a moment exclude him from all advantages of 
n e e ene ee of ec cc 
Summa oft le que religione facit; acts of patliament made Maxim of 
for the advancement of religion, muſt receive as ſtrong an"interpre- law. 
tation for the attainment of that end as poſſible, Hobart 157. and 
ſure, it cannot be doubted but the act we are now upon is ſuch a 
one. wm $1093, 07 20 T6097 ROT one | L Shun 5 103 ahne 
Again, it is another maxim, that acts of parliament, made for Ads of arlie- 
preventing of publick miſchief, though penal ones, may yet be ex- ment, though 
tended by equity; and this act of parliament may likewiſe be con- — — 
ſidered under this notion too, popery being a conſpiracy againſt the ed by equiy. 
ſtate, as well as religion. e Ber e 
It is a rule both in civil and common law, that in dubio, bac Maxim of 
legis conſiructio quam verba : So that ceteris paribus, our law. 
interpretation the better, becauſe moſt literal. 
u was in the next place argued, that this act primo Jacobi ſtood Second point. 
unimpeached and unrepealed, as to this point, by the ſtatute of Po — 
3 Jur. or 3 Cr. | rafts © MA $ 4-4] bo ode 2 
mar een 2 10 cobi, or tertio 
It muſt be admitted, that the rule, poferiores leges prioribus dero- Curoli 
is a true rule: but then at the ſame time it muſt be remem- Maxim. 
bred, that theſe repeals by implication are things disfavoured by P. 118. 
law; never allowed of, but where the inconſiſtency and repugnancy Repeals by 
is: plain, glaring and unavoidable. For theſe repeals carry along afndton 
with them a tacit reflection upon the legiſlators, that they ſhould hy. 
ignorantly and without knowing it, make one act repugnant to, and 


11 


inconſiſtent with another; and ſuch repeals have been ever inter- 
pteted ſo as to repeal as little of the precedent law as is poſſible. 


11 Co. Nep. 56. 1 Rolle's Rep. 88. Foſter's caſe. 

It was argued from the occaſion of making the act tertis Jacobi, 
viz. the Gunpowder treaſon, that it could be no inducement to the 
legiſlators to take off any difficulty or incapacity already laid upon 


the papiſts, but quite contrary. And as the occaſion could not 
move them to it, ſo their intention through the tenor of the 


act looks quite another way; and ſurely not reaſonable to ſuppoſe 
n them more incapacities of a lower nature, 


as law-practice, phyſick, &c, and take off thoſe of an higher 
natm-e. Na 


It was ſaid further, that the perſons, ſubject· matter, and penalties 


of this act, are all different from thoſe of primo Jacobi; and could 


not therefore be a repeal of that. "Vp 
As to the 3 Car. 1. cap. 2. it was obſerved, that this very act was 


' 4 proof that primo Jacobi was not repealed by fertio Jacobi; for 


the preamble” of 3 Car. takes notice of this act primo Facub. as an 
act in force, and that ought to be put in execution, but takes no 
notice at all of 3 Jace; ; ſo that ſuppoſig it repealed by 3 Jacobi, 
it would ſtand revived by terris Car. As to what follows in 3 Car. 
' It 


; T erm H I” Ann: 
— — — ů— 3 — — 
it al wa very material, wins; it our n —— 
tertio Car. has reſpect to eſtates already veſted; but, in our caſe; 
the perſon was diſabled from _ n een 
5 Ne never veſted i in _— n | 
P. 119. : ©. Serjeant Chyſtyre redefendan, - 7.3 91 
Argument for Argued, That ſuppoſing primo Juul, was, as to o this point, yet 
ae. in force, it did not hinder the eſtate from veſting. 
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vulgar; our's ſuch as none but lawyers could approve. This, put 
into other words is a confeſſion that our's is the interpretation of the 
moſt levendd and competent judges, their's of the Ignorant and un- 
learned. the 
The rey of Gherks without iflve, can adn, ab-diforence in and 
dhe conſtrution of an act of parliament ; for that, furely, muſt not | 
depend upon contingencies, ſuch as dying with; ot without iflue; I 
will therefore for argument ſake ſuppoſe that chere is a ſon of Charles 
now living. Then, the caſe before us would be that of a father 
guilty of the offence and the ſon innocent, the qugſtian upon this act 
of parliament, What becomes of the eſtate-tail ? why — ſay, this 
act of patliament is to enure as a revocation of that part of the ſet- 
tlement, as if the name of ſuch an offender had never been in it; 
but certainly this goes too far, for it quite excludes his poſterity, 
contrary to the plain intention of the act. An heir can never take 
but by deſcent from his anceſtor ; but this is impoſſible, on ſmppe- 
ſition that the eſtate never veſts in the anceſtor. + - 

*P.120, * Alien, tenant in tail, remainder to a ſubje# : he in — 
ſhall never come in, until the eſtate-· uil be ſpent; though the alien 
be incapable of taking an eſtate-tail for his own benefit. 

A deviſe to B. aſter the death of a monk without iſſue; nothing 
paſſes to B. until the death of the monk without iſſue. 1 Leon. 195. 
Salk. 229. Scatterwood and Edge, Trin. 9 V. 3. Fuller, 3 Cro 4322. 

If it be objeRed, that the law will never caſt an eſtate upon a per- 
ſon diſabled to take, (alien, attaint, &c.) it may be anſwered, that 
this comes not up to the caſe in queſtion; becauſe the very ſame act 

that provides for the diſability, excepts the heirs — 
A remainder can never take place but upon the fan eſtate- 
tail; but if the eſtate never veſted in the father, it could not in 
e 


| ei 
It was obſerved, . pt 
_ infiquated, ſeparate and divided enges ; but . chen pl 

ap + 2» fl incorporated together. | 
Maxim, The maxim ſumma off lex que pro religione facit, muſt be ad+ Gr 
maitted as a true maxim; but from: hence it does by no meaus follow, th 
that we are to make the moſt rigid and ſevere interpretation we can, Rr 
| hon contrary to our reaſon and underſtanding, this were to be an 
: quilly Eniverefwhatwe fo juſlly-gondems n-che ates catho- hi 

licks. 

e It has been ſaid, that their interpretation is been Un es — 
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the on nr in the remainder or an e which vever took. fie, 
ao never be ſaid to ceaſe. -- 


Shelly's caſe, 1 Rep. was quoted, to prove that the Gang hone 
an eſtate by: deſcent, thnagh =inever valice. in the anceſtar z but well 


obſerved it proves no ſuch thing. 
plain and ſtrong upon them, that 


This dilemma, then, remains 
either the eſtate muſt veſt in the father for the advantage of bis 
poſterily or elſe the poſterity muſt be excluded, contrary to the 
plain intention of the act. 

As to the act of parliament, it has plainly a twofald view ; the 
firſt is to diſcourage popiſh education abroad; the ſecond is to fave 
the eſtate for their poſterity: it ought therefore to have ſuch a con- 
| upon it, as that both intentions may ſtand together; 
nd this they will o, if we Father be made to loſe the profits during 
his non- conformity. But then the difficulty is, who ſhall take the 
in-the mean time? and in this point it muſt be acknowledged, 
that the act is lent; and therefore according to the common rule, 


crown ſhall have it. 

9 —ů— in giron by way et dainiage, that 
there, though not ſaid to whom, the penalty ſhall dale the loſs; 
and this difference is taken, 2 Ventris 267. Moore 238. 

This is not an interpretation that lowers the 2 of the at, 

for what is the land but the profits of the land? and a grant of the 
profits, does even in law carry the land along with it; and certainly. 
no where could the pernancy of the profits be lodged better than in 
the crown; Who ſo zealous and able to pat the law in endrntion? 
Tutiſſima eft cuſtodia que fibi creuitur. 
Before the — Hen 8. by which entailed land as forfeited 
for treaſon, the land was preſerved, in caſe of treaſon, to the chil- 
dren, by general, and as Lord Hobart 340. terms them, cunning 
words. And if tenant in tail, before thoſe laws in Hen. 8. had, 
after forfeiture for treaſon, been vouched in à common recovery, 
the recovery would have barred the iſſue. 

As to the caſes brought to prove, that there is no difficulty for 
eſtates to deveſt out of one and veſt in another, as in caſe of an after- 
born child, &c, it may be anſwered, that theſe caſes are not to the 
purpoſe; becauſe it is the fame eſtate that is deveſted out of one, and 
is veſted in another; but here we are in the caſe of a remainder, 
which is another-eſtate. 

It is againdt the rules of law, that Philip ſhould be dead as to the 
remainder-man, but alive in reſpe& to his iſſue, if he ſhould have 
any ; and that the ſame- eſtate ſhould ceaſe as to one, and reyive as 


to another, 9 Rep. 140, Beaumount's caſe. 


It was obſerved, that this act diſabled him from purchaſing with 
reſpect to himſelf only, but not with reſpe& to his iſſue; and that 


he might purchaſe to loſe the _ but not to retain them; and 
Vol. X that 


where an act S . to whom, chere the * P. 121. 


- — 
— — 


"= 


* — — —— — — 
— Term 11 Arm. = 
— — 
that if this might be put upon the weed purchaſe, it 
4 Pp. 122, muſt * likewiſe rp upon the — inberi oo bey are joined 
_ 


pealed, by reaſon of the inconfiſtency thete was with the ſubſe- 


P. 123. 


does in a manner ſubvert the chief deſign for which the clauſe was 


It was added in favour-of this Fs | that a perſon at- 
tainted may take by deſcent; but then indeed it is not for his own 
advantage, but that of the crown. 80 for the alien. The ſame 
law as to a villain, for the advantage of his lord. And ſurely Charite, 
or Philip, not in a worſe condition than aliens, villains, and _ 
fons attainted. 

As to what was ſaid to Lord De Ia Ware's caſe; that had * at- 
tempted it, he might poffibly have fat in the houſe of Lords, living 
his father: it ſeems a ſtrange puniſhment, that the father ſhould 
not be allowed to fit in the hoaſe of Lords himſelf, but he may 
ſend his ſon thither, to act and vote, juſt as he himſelf would do. 

As to the interpretation put upon the clauſe concerning confor- 
mity, that this cornes too late after the deſcent. of the eſtate; it 


put in, viæ. an encouragement to conformity. For children are 
ſent over very young; and if after the deſcent, no advantage is t 
be gained by conformity, there will remain but little time, wherein 
this clauſe can be any inducement to them to conform. 

As to the objection, that this interpretation gives them a power of 
alienating: it may be ſaid, that this power is not properly given, but 
only remained as a conſequence of the eſtate that was ſtill in them. 
And even the ſtat. of 11 V. 3. W — ů 
from W 


As to the ſecond point, That the Aatule Ni Faceki, flood re- 


quent ſtatutes: it was ſaid, that all three ſtatutes had the ſame end 
in view, but differed in the means of promoting it. 

* I was denied, that a repeal by implication is any reflection 
upon the legiſlators; nothing more common than to repeal in one - 
ſeſſions, laws made in another. How many laws are. made tempo- 
rary upon this very conſideration, that they are not ſure how well 
they will anſwer the deſign of their inſtitution? in a word, it is 00 
reflection, that men are but men. 

As to what was urged from the occaſion of making this act, wit 
the Gunpowder Treaſon: it was acknowledged, that the — of 
the parliament was rather to lay more hardſhips upon the papilts 
and make more effectual laws agamſt them; and accordingly, thr 
great defedts in the act primo Jacobi, are all ſupplied by tertio Jace 
The firſt defect is, that promo Jacobi hinders not, but that perſon 
might be ſent abroad to be bred papiſts ; provided they were nc 
ſent to ſeminaries and colleges, I" but 3 Jacobs provides again 
this. 2d/y, The penalty not being given to the informer, no encc 
he to proſecute upon the act; but this altered by tertio te Jeep 


4 


|; — — 
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zahy, Act filent who ſhall take the profits in the mean time; and 
though they muſt therefore go to the King, yet he is according to 
the phraſe of our books, occupatus de arduis negotiis Regni, and will 
often let ſuch matters eſcape his notice ; but this is ſettled by rertio 
Jacobi, in the next of kia. a 

According to the interpretation the plaintiff would- put upon the 
ſtatute primo Jacobs, it may happen, that a Roman catholick, un- 
fortunately happening to have a foreign education, ſhall be exclu- 
ded, only to make way for a rigid papiſt bred at home. | 

Tertio Car. goes further than any of the former ; the purview is 
greater, and fo is the penalty. 

As to the objection, that fertio Car. takes notice of primo Facob:, 
as a law in force and fit to be put in execution ; and that ſappoſing 
it was repealed by tertio Jacobi it would ſtand revived by fertio 
Car. It was anſwered, that it was not repealed by tertio Jacobi in 


ſeveral proviſions that are not either in tertio Fac. or tertio Car, as 
1/4, Very penal upon the officer of the ports, that ſhall ſuffer: them 
to paſs; 2dly, Very penal upon the maſter of the ſhip ; and |3d, 
Upon the mariners. And for the ſake of the unrepealed clauſes, 


and what ought to be put in execution. | 

Then a great deal of time was taken in proving the act primo Fac. 
to ſtand repealed by tertio Jac. from the inconſiſtencies of the one 
act with the other. 1 | | R163 74 


Aſter this, it was infiſted ow. that there had been ſeveral ge- 
d\re- neral pardons, and one particularly in the year 1690. by which the 
ſubſc- offence being pardoned, the diſability was ſo ex conſeguenti. And 
e end this pardon coming out before the death of Charles, viz. before Phi- 
lip now living could make his claim, muſt have the ſame effect, 
eQtion WI with reſpeR to him, as his conformity would; and for this purpoſe, 
in oe 3 Levinz 332. was quoted. | 
empo- It was further urged, that Charles by his entry had gained a tor- 
es tious fee, which was ſufficient, until defeated, to maintain the re- 
t is DO covery. 3 Rep. 59. Hobart 262. : 

Land given to an alen in tail, alien ſuffers a common recovery: 
recovery good; for an alien a good tenant to the præcipe, until of- 
fice found, The fame law for a perſon attainted. 

A monk is indeed ſaid to be dead in law; but that is a meer 
contrivance for the advantage of the papal grandeur. For if the 
monk fhould be afterwards made a biſhop, he is then alive to pur- 
Chaſe for the benefit of his church ; for as Lord Coke informs us in 
another place, the rule is to be interprgted for the church, not 
againſt it. If now Charles may be allowed to purchaſe for the ad- 
vantage of his iſſue, as a monk for that of the church, the caſe of 
a monk will be an authority for us; for Charles by his entry while 
incapacitated, committed an act of diſſeiſin, which may be _ 

| ere 


the whole, but in part only: that the act primo Jacobi, * contains P 


1 


37 


the ſtatute tertio Car. takes notice of the act, as an act ſtill in force, 


Pardon. 
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P. 125. dered * as anew purchaſe, a word uſed in the act primo Jacobs, 
| veb 102. 4 Leon 84. Many are the authorities which p 
a monk may be diſſeiſor 3 but it particularly appears to be ſo by this, 
that a writ of aſſiſe lies againſt a INS in which wric 
is quod recuperet ſeiſinam, which ſuppoſes a monk to have a frechold, 
It was added, That common recoveries are favoured in law, eſpe- 
cially when ſuffered in favour of a purchafer for a valuable conſider- 
ation, which is the preſent caſe, being that of a marriage with 
10,0001, portion, beſides twenty-five years unmoleſted poſſeſſion 
under the common recovery. See pf. 3 56, 400. e 


Cale -of Univerſity of Cambridge. B. R. 


Cie ws, A 'N ation of aſholt and battery was brought againſt one of the 
ven members of the univerſity of Cambridge, and a general impar- 
had a charter lance given from one term to another. The Chancellor of the uni- 
8 10 
— "uy chatter in Qgeen Elfzabeth's time, whereby cognitio placitorum, 
-beth, whereby with excluſive words nam alibi, &c. was given to the court of the 
cognitio pla- Vee· chancellor, to proceed ſecundum legem & confuetudinem umvrr- 
Salate fitatis, in all caſes where any of the body of that univerſity ſhould 
words, vow he defendants 5 which charter was confirmed by act of parliament, 
ones w the Of Which they produced a copy. And, whether this claim ſhould 
court of the -be received was the queſtion. . 


Vice - chan 
cellor, to proceed ſecundum legem & conſoetodinem of the univerſity, in all caſes where any of the body are 
1 which charter was confitmed by parliament. Reſolved, chat after imparlance, it was too late to 


make that claim. | 


That it ſhould not, was thus argued by Mr. Page, Mr. Lech- 

mere, and Mr. Whitaker. | | 
Argument It was ſaid, and admitted to be ſo by the court, that fuch a 
againſt the grant was not good of itſelf, without the help of an act of parlia- 
p. . ment. For though the crown may * grant conuſance of pleas to 
ſecumdum legem terre, it cannot to by other laws; 
for that would be to make new laws, which the crown, as being 


but one branch of the legiſlative power, cannot do. 


A copy of an act of parliament no evidence, unleſs the act had 

„ — been before allowed of,“ and ſo made a record of this court; for 
D. 4. otherwiſe nothing ſhall be allowed of, as a ſufficient evidence of the 
7:44, 2 ea ad, but the exemplification of it under the great ſeal. And the rea- 
ſon is, becauſe the court is party, which cannot pray cyer as the 

party may; fo that the cpurt would be in a worſe condition than a 

common perſon, if they were to receive for evidence a copy offered 

them. 35 H. G. 14, And this was allowed to be fo per cur. 


1n 


verſity comes and Claims conuſance of the pleas, by virtue of a 
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In Hardr. Rep. caſe of Caftle and Litchfield, conuſunce of pleag Conoſance of 
is ſaid to be of three forts ; /, Tenere placita + and this is where Pen uiplex. 
the courts are co-ordinate, and have a concurrent juriſdiction; in 2 
which caſe, priority of ſuit only gives one court the preference to the 

2dly, Cognitio placitorum : and this muſt be limited as to place. 

3dly, Cognitio placitorum with excluſive words & non alibi : and 
this may follow the perſon, and need not be confined to any place. 

The difference between cognitio placitorum without excluſive Difference be- 
words, and when with, is not, that the laſt has an exclufive ju- tween conu. 
riſdiction, the former not; for cognitro placitorum does, ex vi ler- — e 
mini, exclude all other courts, and imports the words & nan alibi. without ex. 
Palmer 406. Rolle's Abr. 489. Terms of the law, tit. Caniſance. vive words. 

But the ff difference is, that the former muſt be local, con- | 
fined to ſome place; the latter may follow the perſon, and be as to 
place univerſal. 5A | | 

* Secondly, In the former, if the lord wave his privilege, there ® P. 127. 
ſhall be re-ſurmmons, and proceedings (hall begin where they left 
off; but in the latter, in caſe of waver or the like, the proceedings 
in the court excluded by this juriſdiction muſt begin de novo. 

Thirdly, The former is for the advantage of the lord only, and 
therefore the lord only can claim it, and not the party; but where 
there are 'exclufive words, the party may claim it as well as the 
lord: in Moore 249, 276. 9 Hen. 7. fo. 10, 11, 12. theſe dif- 
ferences fully and clearly laid down. 


Here it was' obſerved, that the third fort of conuſance of pleas, 

which was with exclufive words & non alibi, that even this did not 

go ſo far as to make a nullity of proceedings in courts of law. 

Then it was faid, that this claim being made after imparalnce, 

was too late, and that the Univerſity had lapſed their time, 
In Raftall's entries all claims of cognitio placitorum ate entred be- Conuſance of 

fore imparlance. 3 H. 6. fo, 10. 14 H. 4. 20. Hill. Shower's pleas, when 

Rep. 352, Univerſity of Oxford. 16 H. 7. 16. 5 Ed. 2. 1 0 

Paſche. 35 H. 6. 24. too late to claim conuſance of pleas after eſ- 

ſoin, and by parity of reaſon after imparlance. 6 H. 7. 9. Though 

an imparlance be only given to a day in the ſame term, it is doubted, 

whether even upon ſuch an imparlance, it was not too late to pra 

it? 1 Siderfin 103. Biſhop of Ey. Plea to the — not to 

be received after an imparlance ; and this claim of conuſance of the 

ſame nature with that plea. 11 H. 4. 41. this difference is laid 

down with reſpect to the time of claiming conuſance, that where 

the matter is local, fo that it appears upon the face of the record, 

that there is ground for ſuch a claim, it muſt be made primo die, 

viz, when the writ was returned; but where the matter is tranſi- 

tory, it muſt be made upon the day given to plead, And the rea- 

ſon of all theſe caſes is this, that otherwiſe there would * be a great“ P. 128. 

delay of juſtice, unleſs ſuch claims are made as ſoon as poſſible. 

Vor. X. 2 In 
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In the report of Hardres in the caſe of Calle and Tape, it is 
aid, that upon notice (indefinitely) the. court muſt ſurceaſe their 
— plea; from hence it is inferred, that the time of notice is not ma- 
terial: but Mr. Lechmere produced à better report of that caſe in 
manuſcript, whereby it appeared, that nothing ſaid in thak caſe 
could warrant ſuch an. inference. 
g Salk. 363. From this manuſcript it was obſerved, that the quo minus, a de- 
vice to entitle common perſons to ſue, in the court of | Exchequer, 
did not take away ſuch. privilege, if demanded before imparlance. 
It was alſo obſerved, that the Lord e is RAPE en the 
word en. ; 


” Ms 2, © 


I it thould be objeted, that theſe authorities are e not to — pur⸗ 
poſe, becauſe it was not the ſame kind of conuſance that was claim- 
ed in them as here. It may be anſwered, that there. is nothing in the 
nature of the conuſance now claimed, that can give the leaſt ſhadow 

-, - + of reaſon, why longer, time ſhould: be allowed for, claim bert than 
dn thoſe. For Sr}, though ſome of them ſhould be only conuſanet 
of pleas without excluſive words, yet that can make no difference; 
' fince ante e that cognitzo placitorum. does, ex vi termini, im- 

port an excluſive juriſdiction, , 

Secondly, The difference between theſe. two, that the latter, wiz, 
that now claimed, is for the advantage of the party as well as the 
lord, and may therefore be claimed by the party as well as the lord, 
is rather a reaſon why leſs time ſhould be allowed for: this claim, 
than why more. 

Thirdly, This being a claim of a conuſance, where the proceed- 
ings are to be, not ſecundum legem terre, but Univerfitatis, ought — 
rather to be disfavoured, and have leſs time allowed for that claim 
than where the proceedings are to be ſecundum legem terra, 27 H. 
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„p. 120, 8.“ 24 this reaſon * is given fot the reſumption of many fran- * 
129. chiſes, that they are r to the e and tend to the * 
delay of Jobice. | oh aal di 


. On the ſide of the ee it was oh that 7 there | is 8 
the univerſity, good reaſon Why there ſhould be a time fixed, as ſoon. as poſſible, bs; 
for the party himſelf to make his claim, yet. there is no ſuch res- 21 
ſon for the univerſity, who is a ſtranger to the whole proceeding, 
to be ſo bound down, _ | 
It was ſaid, that this was a perſonal privilege, and therefore the ſti 
pies might be arreſted out of the juriſdiction of the univerſity; Wl an 
ſo that it was almoſt not poſſible, at leaſt not probable, that the uni- na 
verſity ſhould bave notice time enough to make their claim before ſid 
imparlance. on 
18 t was urged, that this was a charter of very extenſive words, wi 
and confirmed by act of parliament ; and was therefore to have an 
advantagious interpretation. 


1 ; Cro. 
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is n. Car: 9. Stiles go. where after imparlance, a plea of ancient 

Ic demeſne (a plea of the ſame nature) was received, 1 Levinz 89. 

a- Jaſtice Minubum uſed to ſay it was very hard, that à ſtranger ſhould 

in be bound to claim beſore imparlance. ene 7 

le And to the caſes: quoted by the other fide, this general-anſwer 
was given; that they were little to the purpoſe ; all of them almoſt, 

le- relating to conuſances, that had ns excluſive words. | 


The court were all of opinion, that the claim being made after 
imparlance, was made too late: that the act of parliament was out 

of the caſe 3 for: that related only to the matter of the conuſance, Frerogative. 
and was only neceflary to ſupport a charter, ' which the crown ha — 
no power to grant; for though the crown may grant conuſances, ſance, to p:o- 
yet it cannot grant them with power to proceed by any other law 22 
than the common law. But as ® to the time and manner of claim- e common 
ing, the act is 'wholly filent; theſe therefore to be governed by the luv. 
rules of law. Hence it is, that it is neceſſary for this privilege to“ P. 130. 
be pleaded; and no teaſon in the world why the rules of law ſhould 

not govern as well the time of pleading it, as make it neceſſary for 

it to be pleaded at all. There is no difference in the reaſon of the 

thing, between conuſances with excluſive words and conuſances 

without, as to this point; and therefore all theſe were eſteemed 

good authorities. ire 


Mitchell and Reynolds. B. R. 


HE reſolution of the court was delivered by Parker, Chief See ant 27, 
Juſtice, to the following effet: * 
An action of debt is brought upon a bond thus conditioned, That 
whereas A. had taken the ſhop of B. who was a baker, for the term 
of ſo many years, and had given B. ſo much money for it, the con- 
dition of the obligation was ſuch, That if during the term afore- 
ſaid, B. ſhould not exerciſe the trade of a baker within the pariſh 
where the ſhop was, that then the bond ſhould be void; other- 
* wiſe remain in full force, &r.” And whether this be a good or 
2 void bond is the queſtion, © | 


We are all of opinion, that the bond is good, and that the true di- Trade. 
the ſtinction is not between bond and promiſe, that bond ſhould be void W bat fort of 


ity ; and promiſe good; but between contracts, whether by bond, cove- — — 
um- nant or promiſe, entered into upon a juſt, fair and reaſonable con- good. — 
fore ſideration; and thoſe entered into upon no confideration or a vicious 


one, whether it be by bond, covenant or promiſe, that the ſormer 
ords, Wl will be good, the latter void. 


* Caſes 
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| Refrain of = Cale of reſtraint of trade, * involuntary or voluntary 


' trade. 
P. 131. are-of three ſorts: . By gant er chnet, 26, 
— 2 2 2755 By-laws. 


, By new. charter granted, 8 Rep. 121, grant of ſole uſe-6f « 
2 —4 by trade void, 21 Rep. 84. but a grant of a trade newly invented, and 
for a time good, Gadboſt 1a f. for the publick has an advantage in 
the invention of a uſeſul trade, which after a limited time is to be 
publick; and the inventor's induſtry. is ſufficiently encouraged, by 
the ſole uſe · of it ſecured to him by charter for ſuch a time: but 
a ſecond grant would be void even in this caſe; and the ſtatute 
21 Jac. 1. limits the time for dg web. grant may be made to 
he gp BIN Gi 5%, sor the ad 
R 2%, By cuitom: A 16 bs E * vanta 
ee by of ſome particular. perſon that has ſtock enough to ſerve the 5 
plwKẽce, 2 Bulſirode 135. 1 Rolle $61, , or ſecondly, — 
age of the corporation. or community'of a certain place, Dyer 259. 
Janes 162. Carter 114. 8 421, 11 Rep, 53. or thirdy, 
- where, perſons not ſuppoſed to uſe the trade, have yet a prerogative, 
that no body ſhall uſe ſuch a trade within ſuch a-compaſs, _ 
licence from them firſt obtained; Uh this is ratione Adauinii. The 
Archbiſhop of Mr, Regifter 105. 3. 
 'Reftraint by 34%, By by-laws: Carter 114, 68. By-laws to bi 
- by-laws. ers, where there is no cuſtom to juſtify them, void; but if in affir- 
mance of a cuſtom good, 1 Rolle 364. By-laws to eramp and lay 
difficulties - upon trade void, Mare 570. 1 Bulffrode 11. Stat. 
.20 Car. 2. But by-laws to regulate trade fy whether they are for 


the advantage of the town, Srdexfin wy: Raymond 388. or Ce wal 
| J Rep. 62. 2. Keeble zog. | 
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Of voluntary Nom I come to voluntaty ſirvins,; and here, 


nian. I., All contracts for reſtraint of trade over all "England void, Wl che 
P. 132, Whether by bond, covenant or iſe ; whether * of that trade 
a wan is brought up ta, or any. at trade he after falls into. Cyo, nal 
Eliz. 872. 2 Cre. 596. Allen 67. eve 
2dly, Contracts to reſtrain trade in a particular place, void ; if 
not done upon a fair, juſt and good conſideration. 2 H. 5. 5.6, the 
The main caſe to this point, Moore 115, 242. for 
3dly, Where the contract for the. reſtraint of trade in a icular 
place, appears to have been made upon a fair and juſt — | 
the contract is good; be it by bond, covenant or promiſe, 2 Bu- WW *<fi 
* 136. The caſe there not well Rated; but may be found 11 Jac. / 
2 2 Cro. 596. Jenes 13, Joliſfe and Brode. A remarkable op 
caſe. he plaintiff and defendant were mercers, living near to and 


one another; the defendant defired the plaintiff to buy his old 
which the plaintiff did at ſuch a price, upon conſideration that the 
defendant would not exerciſe his trade within ſuch a place. In this 

caſe 


2 
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caſe it was ficſt obſerved, that it was 2 voluntary reſtraint ; = the. 
mmjuria. Secondly, That it was made upon 


rule is volenti non fit 
a valuable conſideration; the uſe of his trade being compenſated to 
the defendapt, by the price. given him for his old goods. Thirdly, 
That the agreement was neither malum in ſe, nor malum 
Fourthly, A man may bind himſelf not to live in ſuch a place; 
and hy conſequence not to * there. . Fifthly, Theſe kind of 


bonds are very frequent in 
In this caſe the material Akerence I brit laid down is eſtabliſhed ; 


and the judgment ia this caſe, as appears 2 Cro. 597. was affirmed 
And 


upon error in the Exchequer-charaber. 
Palmer 172. March 17. Allen 67, A remarkable caſe. 
the ſtreſs was laid upon the conſideration; not whether it was by 
bond, . covenant or promiſe. 
Shower's Reps, 2, 3. where (though, but an imperfect report) the 
25 was of a fteſtraint from buying of a particular an. and the 
ſame difference. taken. 2 Saunders 155. 


„I ſhall now make a few uſeful obſervations : 


all England is void; for it is 3 monopoly. 
2dly, That a reſiraiot from ung one's trade in a particular place, 


if done fairly, and upon a good and lawful conſideration, and with 
no ill intention, is good. 
3dly, That this is not in jitſelf uolawful or uoreaſonable, for then 
_ * not make it good, all. unjuſt and unteaſonable cuſtoms 
ag v 
4055 That fGiace it is agreed on all bangs, that ag, action upon 
the caſe would have lain, which concludes ad damnum, and there 
can be no damuum abſque injuria, it follows, that the law reckons 
the breach of ſuch a contract, an unjuſt and injurious action. | 
5thly, That it is not unreaſanable to inforce by-laws with a pe- 
nalty ; ſince no by-law, which | is either unjuſt or unreaſonable, can 
ever be good. 
6:bly, The reſtraint of } it "moſt be upon good conſideration, and 


the breach af it muſt apparently tend to the damage of the other; 


for elſe the reſtraint void, though for a particular place. 


I ſhall now give my reaſons, why of involuntary and voluntary 
reſtraints ſame are void, others good. 

And, fi, For in voluntary; grants, charters, &c. etecting mo- 
nopolies, void for two reaſons. 1/, Becauſe againſt the freedom 
and birthright of the ſubjeck. 2dly, Becauſe contrary to Magna 
Charta. 

But it is otherwiſe where the grant or charter is to inforce a cu- 
ſtom ; for if the cuſtom be good, the charter ioforcing muſt be 
ſo too; or where the grant or charter is made for the good regulation 

vol. X A a and 


ebibiium.. 


*P. 
As 1/,. That a reſtraunt,. to obtain the ſole ue of trade through eng. 
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* P. 134. 


P. 135. 


and government of trade; for the publick good is ever to be preſer- | 


red to a private loſs. 


Next, In giving the reaſons of voluntary reſtraints, I ſhall pro- 
ceed; firſt, Negatively, and ſhew what are not the * true reaſons; 
and ſecondly, poſitively, and point out the true ones. ts UP. 

1/7, That they are againſt Magna Charta, no good reaſon; be- 0 
cauſe Magna Charta provides againſt force and power, not voluntary d 
acts of men. | * 

'2dly, That they are againſt the liberty of the ſubject, no good 0 
reaſon; for what a man parts with is no longer his own. If I ſell u 
my liberty to trade, it is no longer mine, but his' to whom I ſell it. a 

34ly, It is not a good reaſon, that the condition is againſt law in ex 
a proper ſenſe, 1 Inſt. 206. 6. for every thing that is againſt law 
in a proper ſenſe, muſt be either, py malum, 1 Inft. 206, 216, p 
Perkins 139. Carter 229. 2 Keble 140, 153. Or ſecondly, Omit- te 
ting or neglecting what is a man's duty. Palmer 172. Fitaberbert n 

13. Or laſtly, Encouraging the commiſſion of an evil action. Brook If 
Condition 34. 2 Hen. 4. fol. 9g. Hobart 12. 15 | al 

I fay conditions againſt law in a proper ſenſe, muſt fall under one 7 
of theſe heads, And this laſt head explains the reaſon of the dif- 90 
ference, taken 1 Inſt. 106. 8. between a feoffment and a bond: 
that a feoffment to a man upon condition he will kill B. ſhall be v 

od; but a bond with ſuch a condition void. For in the one caſe, be 

ſt the man ſhould have any temptation to do the act, the law ſe- ge 
cures to him the — of the land, without performing the con- tt 
I 

f 

th 

th 

to 

ba 

va 


dition; and, in the other, frees him from the penalty of the bond; 
fo that the law has the ſame end in view, in making the feoffment 
good, and the bond void, vig. the prevention of the fact. 

Wherever there can be a way found out to perform the condi- 
tion without breach of the law, the bond ſhall be eſteemed good. 
Perkins 778. 1 Rep. 22. 4. Hobart 12, Norton and Symt. 3 Cre. 


OF. | 
/ All things that may be prohibited by law, may be ſo too by the 
condition of a bond. 13 H. 7. 23, 24. 4 

* The condition of the bond before us is neither malum in ſo, vil 
nor malum probibitum; for then neither cuſtom nor covenant could ot] 
make it good. an 


I come now to ſhew affirmatively what are the true reaſons, why 
of contracts in reſtraint of trade, ſome are void and others good. 
J, Becauſe it is a depriving the party of a means of a lively- 


2dly, Becauſe of the great abuſe ſuch bonds are liable to; as the 
enabling corporations to exclude foreigners, which they have no 
right to do; and maſters to lay hardſhips upon their ſervants, ap- 

prentices, &c. 
4 Jah, 
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345 Becauſe it is a condition of no uſe to the other party. Pf. 


fendorf de jure nature, lib. 5, cap. 2. ſeft. 3. makes all uſeleſs 


agreements, as an agreement not to waſh one's hands, &c. void. 
21 H. 7. fol. 20. Cui bono is ever of great weight in all agree- 
ments. GP | 

4thly, There may be ſeveral caſes, where agreements for reſtraint 
of trade in particular places may be of advantage to ſome, and no 
diſadvantage to the' reſt; and there they are good : as for example, 
where a town is overſtocked with perſons of the ſame trade; or in 
caſe before cited of Jie and Brode, where a man grown old and 
unable to carry on his trade without blunders, and having a good 
accuſtomed ſhop, quid damm in ſuch an agreement, as was there 
entered into, to either? but an apparent advantage to both. 

g5thly, Thoſe contracts in reſtraint of trade are void, where the 
formance is attended with an immediate and apparent damage 
to the one fide, only to free the other from the fear of a diſtant da- 
mage, that may or may not happen. Caſe of Taylors of Ipſwich. 
In the caſe of Barrow and Wood, March Rep. 191. it is ſaid, that 
an agreement not to ſow one's land is void; but the caſe of Mich. 
7 Ed. 3. 64. upon which this affertion is founded, warrants no ſuch 
general poſition. Allen 67. | 


whether it were upon a fair and juſt conſideration or not ; are theſe 
bonds prima facie to be eſteemed void ? or ſhal! they be eſteemed 
good, until the party for whoſe advantage it is, ſhew in evidence 
the illegality of the conſideration upon which they are founded ? 
I anſwer, firſt, as to equity, the law might be ſettled either way, 
provided it were known. But ſecondly, as the law now ſtands, 
they are prima facie void ; and for theſe reaſons: 1. On account of 
the benignity of the common law, and the tender regard it has for 
the liberty and right of the ſubject. 2. For the apparent miſchief 
to one fide, and no viſible advantage of the other ſide to counter- 
ballance it ; which miſchief, in the firſt place, is not barely a pri- 
vate one, but has an influence upon the publick, ht being intereſted 
in a man's trade. And in the ſecond place, there is not only a 
viſible prejudice of the one fide, and no apparent advantage of the 
other, but a great probability that there is none; ſince to its being 
an advantage to a man to leave his trade, ſo many ſpecial circum- 
ſtances neceſſary, as are never to be preſumed, where they do not 
appear. 

Hinc Cunſtat, 1ſt, That all bonds for reſtraint of trade, and no 
reaſon given, are prima facie void. 

2dly, Where the condition of the bond aſſigns a juſt and fair rea- 
ſon, the bond is good, until that reaſon can be falſified, 

3dly, From hence it appears, why a bond for reſtraint of trade 
all over England, be the confideration what it will, is void ; be- 
cauſe without doubt, ſome place or other may be found, where the 


party 


* 6:hly, Suppoſing it did not appear in the condition of the bond, + p 36. 
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party entring into ſuch a bond may uſe his. trade, without any pre- 
judice to the obligee; unleſs the obligee intend by this bond tio 
make a monopoly of the trade, which reaſon is better let alone 
then given. re e nr 33-4 
4thly,” By this, the difference taken in ſome of our old books, 
between bond and covenant or promiſe, may be very well accounted 
* P, 137. for, viz. becauſe upon a bond, * there. is no neceſſity for the teaſon 
and nature of the contract to appear; whereas in promiſe os cove- 
nant, the whole nature and all the circumſtances of the contract, 
muſt appear to the jury, before they can determine the damages 
they are to give for the breach of the covẽðLWA at. 
| 5thly, This not only accounts for the judgments giren, but alſo 
the expreſſions uſed in thoſe caſes; as 2 H. 5. the conſidetation of 
the bond not appearing, and therefore being to a an op- 
preflive bond, the indignation. of the judge, though not the way of 
expreſſing it (ſwearing) may be excuſed. Perhaps it was ſuch a 
caſe as this, A weaver forced by the neceſſity of his circumſtances 
to fell to his loſs, another takes him thus chagrined to the tavern, 
where for a trifle he extorts ſuch a bond from: him, and when the 
cries and tears of his half ſtarved wife and children call him again to 
the loom, this bond is put in ſuit againſt him. This were a crime, 
I am at a loſs to find a name for; if according to Puffendorf,, by the 
laws of nature, uſeleſs contracts are void, how much more oppceſ- 
ſive ones? | | ** 


ann,, 


1 
t 


And now I come to conſider the caſe of 3 Levinz 241, wherein 
it is ſaid, that ſuch a contract by bong is void, by promiſe good. 

And here 1ſt, Upon the face of it, this appears very harſh doc- 
trine. For a bond may be conſidered in a twofold reſpec; brit, 
as a ſecurity for nor breaking this contract; and can a man be bound 
too faſt, not to break his word? ſecondly, The penalty may be 
conſidered as a compenſation for the breach of the agreement, as. a 
price of repurchaſing the liberty reſtrained by the bond; and this yy 
ſettled by perſons of full age, that are both moſt capable of it, and 


have likewiſe the beſt right to do it. 3 en 

As a man may cedere ſuo jure, ſo he may do it upon what terms an 

he thinks fit. A man may ſay, I will not abſolutely exelude my- thi 

„P. 148, ſelf from doing ſuch a thing; but I will * bind myſelf ic a bond of ps 


ſuch a penalty not to do it, that ſo if I think fit to forfeit the pe- 
nalty, I may be at my liberty, vide Bracton, lib. 3. cap. 2, and 
certainly very ſtrange, that the law of England; that delights ſo much 
in certainty, ſhould make a bond void, only becauſe the damages the 


are there aſcertained by the parties themſelves, who are the pro- 
pereſt perſons to do it; and make a covenant or promiſe good, — 
only becauſe the damages muſt there be reduced to certainty by a „ a 


jury. can * 
2dy, 


— 
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24h As this is very hat ſh docttine, ſo. it was an opinion not at 
all neteſſury for the judgment given in that caſe, which ſtands un- 
im ed upon the ground I have all along gone upon in this 
caſe j ſo that it is only the reporter's opinion founded upon March 
77, 191. a very indifferent reporter: And the reaſon given for the 
difference, viz. that in a bond the whole penalty is forfeited ; 
whetthds ina contract it'was to be recovered in damages to be aſ- 
ſeſſecd by a jury, was a reaſon, that held as well againſt: all bonds 
in general as 71s. | | 

There can be but two-reaſons for leaving it to a jury: either that 
the jury may ſee whether it is a lawful contract or not; which is 

oper for the conſideration of the court, not the jury: or elſe, guia 
neſcitur quod dammum; but this no. reaſon here, becauſe the damnum 
is fixed by the conſent of the parties. 

Let-it be further conſidered, that the party can ſuffer nothing but 
by being a knave ; and ſhall a court of juſtice aſſiſt a man to play 
the knave? * 

Freedom to trade as much bound by conſent as cuſtom: and the 
caſe of penalties made for the enforcement of ſuch a cuſtom, ſeems 
to me a ſtronger caſe; for there the party is, as it were, Judge in 
his own caſe; whereas here the penalty is fixed by conſent of both 
ſides. 

Such an agreement in taking an apprentice good; and may be 
confidered not as a prejudicial or reſtraining agreement, but as a 
favourable and advantageous one, as putting an apprentice in a ca- 
pacity-of getting his living in any part of Exgland, but where it 
would be to * the prejudice of his maſter, when without it he can * P. 139. 
gain it no where. . 


This caſe has been compared to that of an infant, whom a con- 
tract for neceflaries will bind, but not a bond. 

But this nothing to the 2 for it ſtands clearly upon the 
incapacity of the. infant to any contract at all, but ſuch as 
ſhall be for his advantage; and it can never be for his advantage to 
enter into a penalty. That this is ſo, is plain from hence, that if 
an infant and a ſurety enter into a bond for neceſſaries for the infant, 
the bond is good as to the ſurety, though not the infant: ſo that 
it is not the nature of the bond, but incapacity of the infant that 
makes the bond void. 


This caſe has alſo becn compared to bonds taken by ſheriffs for 
their fees, which are void. 

But here 1/, The ſheriff by the common law was to take no 
fees at all for doing his office; and therefore as theſe fees are given 
by act of parliament, the act muſt be ſtrictly purſued, 

But 2dhy, and principally, thoſe bonds are void from the appa- 
rent probability, that they will make uſe of them to ſupport their 
oppreſſion. 

Vor. X. B b There 
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There is but one objeRion that ſeems to have any colour in it, | 
viz, That falſe recitals A 


that ooght to be void. 
But 1½, This is to be feared no more than falſe emen. 24% 
This ſpecial manter an us inen 4a oridence. n 


. "To-conclude, The bond in the caſe before us good, and entered 
into upon a juſt and fair conſideration ; for the reſtraint is exactiy 
proportioned to the conſideration, uig. the term of ſeven years only 3 
and e mene. 7 


* P. 140. my Skinner Toy Newton. B. R. 


än RESPASS in an inferior court, plaintiff declares, Fn the 
Tafel. defendant vi & armis tres pecias terre fregit, &c. ipſius the 
L Joaymen 4 aid. Plaintiff, containing ſo many acres in ſuch a place. Defendant ju- 
For want _ ſikes by preſcription for a way. Iſſue joined, verdict pro quer. and 
uin — 3 judgment accordingly. 
= Chg Upon error brought it was infiſted, that the declaration Gould 
Treſpaſs a have been worded, clauſum terre inſtead of pecias, For treſpaſs is 
formed ac- à formed action, and no ſort of treſpaſs for which a form is not ſet 
— down ; and in thoſe actions for which a form of words, is provided 
by the law, it is not in the power of the plaintiff to uſe what words 
his fancy mall lead him to; but he muſt uſe the words the law has 
ſo appropriated, that they can be expreſſed by nothing elſe. * 
man's ground is in the eye of the law fenced. 

Treſpaſs will lie for the veſture of land ; but even there the de- 
claration muſt be not vgfuram terre, but clauſum terre. I Iſt. 

4.6. 8 H. 6. . treſpaſs for breaking i into church-yard ; held that 
i muſt be clauſum terre. Dyer 285. where a man has only her- 
bage of land, he muſt declare quare clauſum fregit. 8 Co. 48. Web's 
caſe, the difference is taken between theſe actions that are formed, 
viz, have ſet forms of words preſcribed for them, and thoſe that 
have not. Indeed in Hobart 51. a variance from the regiſter, in 2 
formedon, where the variance was not material, was not regarded, 
In Hobart 84. there is an inſtance of a material variance from the 
regiſter, and held good ; but then there was this particular reaſon, 
that all the courſe of precedents were of the fide of the variation, 
which muſt all otherwiſe have been overthrown. 2 Ventris 73. 

P. 141, the declaration was quare clauſum ? fregit, & diverſa onera of Git 
vel. &c. per quod viam ſuam amefit ; Judgment arreſted, 

22 Edw. 4. 12, a. The word clauſum imports poſſeſſion, - with- 
out which treſpaſs not maintainable ; for tenant at will or for years, 
reverſion to another, he in reverſion cannot maintain an action of 
treſpaſs during the life of tenant for years: but pecia terræ does not 
import poſſeſſion; for terra revertens, is terra (till, N 
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| It was argued, of the other fide, that, though clauſum was the 


word in the regiſter, yet it was but matter of form; and therefore 
ble indeed in abatement, but not affignable for error, after a 


verdict and judgment. Aoor 422, pecias terre held good in an 
ejectment. It is true that judgment was reverſed ; but the reaſon 
why, was, becauſe there was not certainty enough to direct the ſhe- 


riff what land to deliver to the party, for whom the judgment ſhould 


whereas here was as much certainty as could be defired ; for 
au e the pling, (which him to have bee 
ſays, iu intiff, (which proves him to have been in poſ- 
ſcflion, and ſo obviates that objection) containing ſo many — aj 
ſuch a place. | 


| Parker Chief Juſtice, and Judge Powell. No want of certainty 
in this declaration; and after a verdict and judgment, hard for meer 
form to reverſe, &c, Indeed in real actions, that are formed actions, 
men are tied up ſtrictiy to the form preſcribed in the regiſter : Sed 
aliter in perſonal actions. | 


Judge Eyre was of the fame opinion, and gave this additional 
that error does not remove the writ nor plaint, but the pro- 
ceedings only; and the plaintiff in error, could not be let in to make 
this objection, but from the one or the other. But ſuppoſing the 
plaint was removed, it could not appear in the plaint; for that is 


Judge Powell thought this reaſon of no weight, becauſe he was 
of opinion, that a writ of error, in a judgment given in a ſuperior 
court, does not indeed remove the record or plaint, but proceedings 
only ; becauſe here diminution may be alledged : but he was of opi- 
nion, that writs of error, of judgments in an inferior court, remo- 
ved all; becauſc there was no alledging of diminution. Adjourna- 
tur, Vide poſt. Trin. 12 Ann. | 


Hacket verſus Glover. B. R. 


perias terre barely, but the declaration goes on and 


* only in placito tranſgreſſions ſuper caſum, without going further. * P. 142. 


RIT of error, out of the court of Common Pleas, upon an Covenant. 

action of covenant, wherein the plaintiff declares, that the 

defendant ſold him goods for ſo much money, and covenanted to 

defend and warrant the goods to the plaintiff contra omnes Fuba. 
| 


he fale, Breach well. 
goed. 


and aſſigns for breach of the covenant, that at the time o 


the defendant had neither the poſſeſſion nor the property of the *® 


goods; to this the defencant demurs, and judgment for the plaintiff, 


Upon error brought, Sir Peter King inſiſted, that this was no 
breach of the covenant; for the intention and deſign of the covenant, 
was 
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P. 143. 


P. 144. 
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| breach ailign- 


ed was a 


wi only (cd FT 
the broken. Co. Dir. 3 

e he veg — ce bf a Wärräntyn ad though Yume 
lin; 7 Law. "Pirzbevbert 134. 6. "Stppofe a man bi. 


polſefſion'; and Mhetdfor® vd en denen 
369% it is Lad, that an 


arte ma 7 * N dt before evictidi, it is only A charge updu the 


viog any an ers Oo inzereſt in , ſells th „ and cb 
vere a 55 is the owner" of "hp A 
„Oe. ſhall the vendee, i this e bling an action of cove. 

al ' before GP, p, and 3 105 ppoft it of by * ſaying, that the prb- 
perty, vis. the legal title was in att #7 at the tithe of the ſale? 
2 Saunders 175. Hobart". 1 Roll Rep, 5 19. Aeg. Hp. 
Nat ad 4 oved only, th 

Note, of the, foregoing caſes pr only, that a covenant 
for nk againſt ee 60 extedded only . in- 
terruption. Qzvd conceſſum per de fed'nihil Lane, 


Mr. Liubwyche' argled on the other de, that bee — 
feſſed by the — 2: ar” he _= ſold them bad neither the"peL: 
{effiqn nor the property, the buyer could not take r on of 
them, Sad pc himſelf to an action of tro r. 

The word dimiſi in a leaſe, imports a covenant in — me in 
ſuch an action it had been enough to aſſign for breach, chat che 
leſſor had no title at the time of the leaſe, without thewing an'evice 
tion. 2 Cro. 474. 3 Mod. 261. 1 Siderf, 778. 


Parker Chief Juſtice : Plaintiff cannot uſe the * without be 
ing liable to an action, which is a datnage. If the cafe had bten, 


that the defendant had had the equitable fight, but another the I& 
gal one, it had been proper for you to have laid it befote the court 
-by pleadi ing it. 


Judge Eyre: Warranty, in the natüre of it, pere as well 45 
ranty of the property as poſſeſſion. 1 Rolle 90. Warner and Tallaril: 
the caſe upon the word dimiſi, a ſtrong caſe ; for that a covenant 
in law; and if not neceſſary there to ſet forth eviftion, 4 fortiori not 
bere. Judgment affirmed. 


or Sheþpherd and Maidſtone. B. R. 


\EBT vu n bond : upon er of the bond it appeared, that the 
gn was, I/, _y the def=ndant nag rform all 
covenants comprized in ſuch a deed of indenture. That he 
would upon requeſt come to an account with the Ba: late com- 
for * of their goods ſhould come to his hands, or the 
neat produce of them. 3dly, That he would pay them whatever, 
upon ſach an account taken, he ſhould be found in arrear to them. 
4 In 
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jn the deed of indenture referred to, it was covenanted, that the de- 


' fendant ſhould, within ſuch à time, go for Fort St. George, and 


ſcrve the company faithfully there, as a factor, for five years. 

The breach aſſigned was, That ſa many rupees belonging to the 
company came to his hands, which illicite & fraudulenter imbezi- 
lavit, & in proprium uſum, &c. contra tenorem indenturæ, &c, 


Upon demutrer the queſtion was, Whether the breach aſſigned 

was a breach of the condition of the bond? | 
| | ee eee 10, 70k ©: | | 

| Reſolved by the court, that it was not; for the defendant. was 
not barely intruſted with the cuſtody of the company's goods, but 
was their factor; and as ſuch, had a power to inveſt their money 
and goods in whatever he thought moſt for: the advantage of the 
company, and was not to account for the goods themſelves, but the 
neat produce of them: ſo that he might convert to his own uſe the 
ſtock that was the company's, provided he anſwered it to them out 
of his own. | GY Wo | 

Indeed in caſe af an apprentice, the caſe is different; for he has | 
only the. cuſtody of his maſter's goods and * caſh, and therefore # p, 145. 
the breach here aſſigned would have been a forfeiture of his inden- 
tures, 


But Serjeant Pingelly being retained to ſpeak to it, Agjournatur. 


Parker and Langly. B. R. 


HIS was an- aQion-upon the caſe for a malicious proſecution, See pod. 209. 
wherein the plaintiff declares, that the defendant arreſted him Cate for — 
in the ſum of 100. on purpoſe to hold him to f = Wh 


ial bail, where cution. 
not one penny was due : defendant demurs ſpecially, and ſhews for Declaration 
cauſe of demurrer, that the plaintiff had not, in his declaration, _ = 


ſhewn what became of this malicious proſecution. ing what be- 


came of the 


They that argued for the defendant owned, that after a verdict, . 


judgment could not have been arreſted for this defect in the decla- 
ration, becauſẽ it could not be intended that the plaintiff could have 
had a verdict, unleſs it had appeared that the proſecution; was ma- 
licious : but upon demurrer, and that a ſpecial one, it was inſiſted 
upon as a exception. | 

No action will lie for a malicious indictment, without ſhewing 
what became of that indictment. | 

Caſes quoted arguends, were 2 Rich. 3. 9. 6. Salk. 15. Hobart 
205. Keihoay 99. b. Godbolt 76. 1 Saunders 228, 229. 1 Jones 
312, Siderfin 124. Yelverton 117. Cro. Car. 291. 
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The reaſon of all which caſes is founded in this, that otherwiſe 


| there might be a clathing of juriſdictions, and contrary' verdicts: 


as here it is poſſible, that the defendant may be found guilty of a 


malicious proſecution ;- and it may afterwards be adjudged, Ry oo 


P. 146. 


the caſe. for a malicious 


the writ; and this held to be the reaſon, 1 Yentris 12. 1 Janes 


* re e eee 


* Tr was argued for the laintiff, that this action was founded 

malice, and brou or holding to exceſſive bail, which 

was collateral to the pro Bang and therefore not to wait the event 

of chat, which if they did, the ſtatute of limitations might poſſibly 
bar them. Styles 4.51. 3 Lev. 210. 

It, was urged, that there was a difference | between an aQion upon 
„and an action of conſpiracy: 
that in the latter, the plaintiff muſt indeed ſhew the former action to 
be determined ; but then it appears from the, regiſter, p that 
reer 


93. 9 C. Poulter's caſe. Cre. Jac. 130. 


Coort inclined in favour of defendant, Sed Adfearnatur. 


poll. Hil. 12 Aan. 


Mandamus to 
reſtore a 
town-clerk. 


Sutton 


* P. 147. 


Queen ard Corporation of Durham. B. R. 


HIS was a mandamus to reſtore H. to the office of town- 
clerk ; and to the return two exceptions were taken: 
1/?, That they ſaid, that ſuch a year of Queen Elizabeth, and 


long before, they were a corporation 7 and ſo did not intitle them- 


ſelves by preſcription, which is ever time out of mind. 10 
Hoſpital. 3 Cro. 168. 12 Ed. 4. fo. 8. 6. 11 Rep. Bag' 
caſe. Raſtall's Entries 3. b. 


7. 
2dy, It was not returned, that the town-clerk was aQually choſen 


annually, but only that he was annuativ eligibilit; whereas time 
and uſage are neceſſary to preſcription. 1 Inſt. 110, 1 Lev, 262. 
3 Cro. 110. | 

* Beſides, the office of town-clerk is, in the nature of it, in the 
eye of the law, an office for life; and will be ſo intended, until 
the contrary appear. 1 n 82. 


As to the 1/t, The court were of opinion, that a Corporation 
muſt either be by charter or preſcription, which is ever time out 
of mind ; and therefore the authorities were allowed for law : but 
yet the exception was TAs becauſe it was _P failing in 2 
matter of ſorpluſage. 


But for the 2d exception, the court held it good: for the office 
of town-clerk is an office for ke; unleſs reſtrained by charter or 


, pre 


5 An = .Aat 


ac 
E 


not done. 
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preſeriptton, which ought to be ſhewn upon the return; but this 


Befides, though he be annuarim eligibilis, he may continue town- 
clerk, and will do ſo until they chooſe another: but this does not 
appear to be done; the exception therefore good for both theſe 
reaſons. | 
If the return had been eligibi/is pro uno anno tantum, his office 
would have expired at the end of the year, whether they had cho- 
ſen another or not ; but otherwiſe,” as this return is. 


Merril and Joflelyn. B. R. 


RIT of error out of the court of Common Pleas, where the Debt upon 
action was debt upon a bond conditioned for payment of bond. 
money upon the 25th of March. Defendant pleads payment upon pleading. 
the 20th; . plaintiff replies that he did not pay it upon the 20th. Selvit ante 
Upon this iſſue joined, verdict for the plaintiff, and judgment ac- gon — 
and upon this error was brought. 1 verdit for 

; . g' | . 4 — the p mun, 
If the verdi& had been found for the defendant, and judgment rng b br 
given accordingly, all had been right; for “ payment upon the 20th, the defendant. 
is payment upon the 2 1ſt, and ſo on: but now the verdict is found“ P. 148. 
for the plaintiff, the iſſue is immmaterial ; for non-payment upon 
the 2oth, can be no evidence of non-payment upon the 25th, for 
it might be paid in the mean time. 2 Co. 434. Cro. Elz. $28, 
Hill. nono Anna, Maſon and Price. 


Parker, Chief Juſtice : It is hard that the defendant ſhould take 
adrantage of his own immaterial pleading : but we cannot help it; 
Hill and Manby, in court of Common Pleas, is a caſe in point. 

Judgment reverſed, | 


Jones and Gwynn. B. R. See poſt. 214. 


HIS was an action upon the caſe, for ſalſly and maliciouſly See Salk. 15. 
indicting a man, for uſing the trade of a bager, without a % 0% "Pon 


g the caſe for 
licence to do it. 


falſe and ma- 
licious indict- 
One ion to the declaration was, that the indictment was 
faid to be falſo & malicioſe, and not abſque probabili cauſa. 
But reſolved, that in caſe of an indictment, falſo & malicioſe, 
without abſque probabili cauſa was enough: but had it been an ac- 
tion for a malicious proſecutious, thoſe words muſt have been in, 


2 Co 193, 490. 2 Med. 51. Jones 93, 94. 


But 


922 , A > 
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* P. 149. 


Salk. 14. 


But another exception was taken by the court, that this was an 
action brought for an indictment for uſing, &c. and not being i 
cenſed ; and yet the plaintiff does not my, that be 1 was licenſed, 


Then it was doubted, .whether- this were a matter indi@able? 
and then the queſtion would be, whether * an action would lie, for 
falfly and malicioufly indicting a man for a matter not indictable, 
nor yet containing ſcandal? 

And the court inclined to the opinion, that it would not; and 
that the law ſtood thus: 1/f, That a falſe and malicious indict- 
ment, for a matter not indictable, yet containing ſcandal, was ac- 
tionable. But, 

2dly, If it was neither indictable, nor ſcandalous, that it was not 
actionable. Raymond 135. 2 ves 162. and the late caſe of 


| Savil and Roberts. 


3dhy, That if it were for a matter indiQable, though it did not 
import ſcandal], it was actionable. 


To this opinion of the court, it was objected by the counſel, that 
in the reaſon of the thing, they could not ſee, why its being for a 
matter indictable, or not indictable, ſhould occafion ſuch a diffe- 


rence ; fince a perſon by being falſly and maliciouſly indicted for a 


Debt upon 


p. 150. 


matter not indictable, is put to the ſame expence and trouble as if 
it were for a matter indictable; and the maliciouſneſs of the proſe- 
cution rather more. 

This way of reaſoning che court allowed to have eln in it. 
See Poſt. 214. 


Thornicraft and Barns, B. R. 


W RIT of error brought upon a e given in the court 
of Common Pleas, where the action was debt upon a bond 
of 1000/1. penalty, conditioned, that if ſuch a one being an ap- 
prentice, ſhould purloin or imbezil any thing to his maſter's damage, 
that then he ſhould make it good. Breach aſſigned was, that he 
did imbezil and purloin 200/, Upon this iſſue Joined, verdict for 
the plaintiff, and judgment accordingly. 


* Now upon error brought it was inſiſted, that the . was not 
well aſſigned; for the condition of the bond, tying it up to ſuch 
purloining as ſhould be to the damage of the maſter, the plaintiff 
in the original action ſhould have averred, that this was a nn 
to the damage of the maſter. 


But 


* n — * 2 oem. 


4 
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But the whole court thought the judgment of the court of Com- Purloin and 
mon pleas was well given; for the words purloining and imbexiling, — 
are always taken in a bad ſenſe, and ex' vi termini import damage food in a dad 
to the maſter ; and what appears plainly needs not be averred, ac- ſeaſe. 
cording to that maxim of law, Nod conflat clare non debet verificari. Maxim. 
Judgment affirmed . 291 


Queen and Inhabitants of Hornſey. B. R. | 


PARKER Chief Juſtice 2 If a vill be erected, and a Way laid out Stra. 182. 
to it, if there be no other way but that to the vill, not material P blick way. 
quo ani mo it was laid out, it ſhall be deemed a public way. 

No one living in a hundred ſhall be allowed an evidence for any Evidence. 
matter in favour of that hundred, though ſo poor as upon that ac- 
aount to be excuſed from the payment of taxes, becauſe though 
poor at preſent, he may become rich. 0 


Eaſter Term *. 


12 Annæ. B. R. 


Corporation of the Town of Bewdley. 


HOSE that produce an evidence ought to examine him Evidence. 
in Chief only: but they, againff <ehow he is brought, . 
may examine him upon a voir dire, if they pleaſe, whe- 115. 


ther he is concerned in intereſt. 


The matter in iſſue was, Which was the charter by which the 
corporation of the town of Bewaley was to act, whether by the an- 
cient one, or one of later date? 

Now an evidence being brought to eſtabliſh the ancient charter, 
his evidence was excepted againſt, as being a mortgagee under the 
old corporation, which they proved by an anſwer of his to a þill 
in Chancery. But this anſwer being ſo uncertainly penned, as that 
It might be true, and yet his mortgage of ſuch a nature as not to 
prevent his evidence, it was inſiſted that he might be called to ex- 
plain the ambiguity of his anſwer. 

Vor. X. Dd And 


/ * 


»,; voy _—_— —— 


Eaſter Term 12 Ann. 
And the court was of opinion he might, ſince his anſwer de- 
pended upon his veracity, as much as the evidence he could then 

| give; and if the one be to be credited, why not the other ? 
„P. 152. But afterwards his evidence was rejected upon another conſide- 
% ration, viz. That in his anſwer he lays the whole ſtreſs of his de- 
fence upon the matter then in iſſue, v/z. the ſubſiſting of the preſent 


— —_ 


corporation. 
Queen and Ridpath. B. R. 
Stra. 968. Recognizance was entered into by Niapath, with ſecutitics, 
. whereby he was bound to a the firſt day of the term ad 


1 mrs reſpondendum, &c. (in the mean time to his good behaviour) and not 
dum general- to depart without the licence of the court. „ 41-081 
| Wm _s aur An information is preferred againſt him by the Attorney General; 
* to which information, by reaſon of ſome deſect in the pleading, the 
Attorney General thought fit to enter a nolle proſequi, and then the 
Attorney General exhibits another. 
It was inſiſted in favour of Ridpath and his ſecurities; 1. That 
the words ad reſpondendum muſt be extended to thoſe crimes only, 
the ſuſpicion of which was the cauſe of his commitment and entring 
into the recognizance, and not to the crimes he ſhould afterward; 
commit, or be charged with ; for then it-would be utterly impoſ- 
ſible for a man to get any body to be bound in a recognizance with 
him; an opinion of the innocence of the perſon as to the crime 
charged, being probably the only motive that can be ſufficient to 
induce men to become bound for others. 
2, That ad reſpondendum refers to the firſt day of the term, when 
he was bound to appear. ; 
3. That the entring of a nolle proſequi was a bar to the offence 
contained in the information ; at leaſt, that it was a diſcharge from 
any further proſecution for it: and that it was all one, whether he 
was diſcharged from the recognizance, by rule of court made for 
that purpoſe; * or by a judgment, that by a neceſſary conſequence 
amounted to a diſcharge. | l 


But the court were of opinion, that the recognizance extended to 
all crimes whatever he ſhould be charged with; and that if it had 
relation to any particular crime only, it muſt be mentioned in the 
recognizance : but that is only ad reſpondendum generally. 

That there was no ſuch inconvenience as was pretended ; the 
bail in this caſe being bound in a ſum certain, and not to ſtand in the 
place of the principal, as in civil caſes: that the perſon's not ap 
pearing according to his recognizance, his abſence (be the cauſe « 
reaſon of it what it will) was the cauſe of the forfeiture of the te- 


COgnizance. 
Tha 


- 
— 1 A 0 a acdc ara. 
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That anciently in ſpecial bail in civil actions, where the bail is Bl. 
to ſtand in the place of the principal, bail to one action was to 
ſtand bail to all actions that he ſhould be charged with when in 
court. That this was hard in caſe of ſpecial bail, and is therefore 
now altered, though altered only by rule of court; and that as to 
common bail the law is ſtill the ſame. 


That the nalle preſegui was neither a bat nor diſcharge. a 21. 
Turner and Goodwin. B. R. 4g 0rgp 
Ie: I Poſt. 189. 
Hls was an action of debt upon a bond for 3000 J. condi- Han. — 
tioned for the payment of 1500/1. bond, condi- 
| tioned to pay 


ſa much money, the plaintiff aſſigning over to the defendant ſuch « judgment. Defendant pleads, plainciff 
had not aſſigned. Plaintiff replies, that he was ready to aflign. Jodgment pro quer. for ſaid, that pay - 
ment of the money, and aſſignment of the judgment, were concomitant acts; and therefore the defendant 
could not excuſe himſelf meerly upon the neglect of the plaigtiff, but ought to have pleaded tender of this 


money; though he was not bound to have peid the money, iu conſequence of that tender, unleſs the judg- 
ment was at the ſame time aligned over to him. | 


The condition of the bond recites, that whereas Dibble was in- 
debted to Turner in a bond of 30001. conditioned for the payment 
of 1500. and had recovered 7 for this money; - Goodwin 
upon conſideration that the plaintiff would forbear ſuing out execu- 
tion upon Dibble, promiſed to pay the money to Turner upon re- 
queſt, * he afligaing over to him the judgment he had againſt * P. 154. 
Dibble. | 
Defendant pleads in bar, that the plaintiff had not aſſigned the 
judgment: plaintiff replies, that he was ready to aſſign. 
Defendant demurs, and plaintiff joins in demurrer, 
It was argued for the defendant, that thoſe words af/igning over 
the judgment, was in nature of a precedent condition. /, Becauſe 
otherwiſe the defendant would be without remedy, vig. any reme- 
dy at law for the aſſignment of his judgment, the obligee only 
being able to ſue upon this bond. But on the other hand, no in- 
convenience to the plaintiff, in interpreting this a precedent con- 
dition, becauſe he can put the bond in ſuit for his money, 
2dly, Suppoſing the words might with an equal probability admit Dubious 
of either interpretation, conſidered ſimply in their own nature, yet words in the 
being the words of the condition of a bond, which is always in —_—_ =o 
eaſe and favour of the obligor, they muſt upon that account be underſtood in 
interpreted here a precedent condition. I Lutwyche 490, 596. de _ = 
1 Ventris 147. covenant to pay ſo much money, the plaintiff ma- er ie obti. 
king to the defendant ſuch an eſtate in ſuch land, and declared /icet ger. 
paratus, &c. he had not paid the money: defendant pleads, plain- 
tiff had not made ſuch an eftate, Upon demurrer, judgment for 


defendant ; this being refolved to be a-precedent condition. 


The 


rod —— ——* —— re — ware 
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Pp. 155. who was to do the firſt act? and that the * obligor was to do it; 


TndiAment. 
Conviction on ilize of bread. 


a baker. 


„ 


* 2 * 1 


* P. 156, 


. Rule in in- 
dictments. 


Same perſon 
cannot be in- 
former and 
witnels, 


put in ſuit for the mopey; but if the bond was paid firſt, there lay 
; Pu 


The court were divided in theit opinion: Parker and Petoys for 
the plaintiff, and Eyre for the defen c 011} Libel 


The two formet wete of opinion, that the fingle queſtion was, 


for though the obligor be not bound to part with the money un- 
leſs the judgment be at the fame inſtance of time afhgned to him, 
yet he is bound to ſeek out the obligee, bring the money, and tell 
him, Sir, here is your money, if you will afhgn the judgment. 


Eyre was for the defendant ; being of opinion, that the words 
aſſigning the judgment, did amount to a precedent condition. I/, 
Becauſe the form of ſpeaking, yielding, paying, &c, did always im- 
pert ſo, unleſs the nature of the thing ſpoke the contrary. And 
24ly, Becauſe if the judgment was affigned firſt, the bond might be r 


„ 


no remedy at law for the judgment. 


| Queen and Bradley. B. R. 7 0 


TI. was a tonviBjon upon the Natute 8 Anne, about the 0 


| Fete were two queſtions in the caſe: the firſt was, whether 
the crime was certainly enough charged in the inditment upon the 


defendant ? the ſecond, whether the ſame perſon could be both in- 4 
former and wittieſs? Com: 
| | | h 
The crime was thus charged, that the bread wanting ſo much b 
weight of, Cc. was bought in the ſhop of Brauley, a common at 
baker. it 
And the court were of opinion, that the crime was not certainly h 
enough charged; for the whole charge may be true, and yet the, 
defendant innocent; for it is poſſible that it might be the bread of 
another perſon, fold in the defendant's ſhop; that therefore he th 
ought to have been charged dire#ly with the ſale of ſo much bread. w 
It is true indeed, that when a fervant ſells it in his maſter's | 
ſhop, it is good evidence of its being the maſter's bread-: but it is de 
ſtill but evidence; and it is a conſtant rule, that bat which is but tit 
evidence, cannot be laid in an indictment. 1 9 
| ** N 
As to the ſecond point, the court ſeemed to be of opinion, that 1. 
the fame perſon could not be both informer and witneſs. Foras to de 
the objection, that this would render convictions impoſſible; unleſs 
perſons were ſo fottunate as to have witneſſes with them, there was $ 
nothing in it; for an informer is only nominal, and any body's name thi 


may be made uſe of. 
I | Manners 


— 
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Manners" awd Pern. B. R. 


HIS was the cauſe in which the univerſity of Cambridge had Cos. 
| the laſt term claimed connfance of pleas. And now the plain- See ante 125. 
tiff moved the court, that the defendant might pay all. the cofts, fr 
all the motions about that conuſance. Þ 
It was faid, that when a defendant makes default at Ni, privs, 
he is from that moment out of court, and his motion in arreſt of 
judgment is but as amicut curiz? and yet the plaintiff has always 
coſts, 1 
But the court rejected the motion; for they knew no precedent, 
nor ſaw any reaſon, that becauſe a third perſon claimed conuſance | 
of pleas and is, refuſed, that therefore the defendant ſhould pay | E 
the plaintiff coſts. | f 
Beſides, in this caſe the defendant by imparling, had as far as lay 
in him, ſhewh hinifelf deſitous of having the cauſe tried in this 
court. . U. MT 7 bon? | e | ; 
Add to all this, that the motion was by no means without foun- 
dation; for the univerſity only came a moment to late. 


e Queen and Inhabitants of Gruelthorp. B. R. P. 155. 


T IS was an action upon the ſtatute of Nel minſter 2. cap. 46. Fences. 
hed 


which euacts, that if any upon juſt 1 x do make a ien upon 
aud ditch for that parpoſe, and it is thrown down afterwards 4 0g 


by ſome that cantt6t be diſcovered, by verdi& of the aſſize or jury, 
and the towns adjoining will not indi ſuch as are guilty of the fact; 
in ſuch caſe the ſaid towns ſhall be diſtrained to make again ſuch 
hedge or ditch at theic own cofts, and ſhall alſo yield damages 


It was urg the defendatt, that the preſent proceedings u 
this Parker. robe too quick ; it bd in all, not ow thees 
weeks ſince the crime committed, ee 

The ſtatute gives this action conditionally, viz, if the inhabitants 
do not indict the guilty of the offence ; and therefore ſome 
time muſt be allowed fot notifying the offence, ſome time for in- 
quiring who the offenders are. Lord Cole, 2 Inſt. 406. allows the 
inhabitants a year and a day's time for indicting the offenders. 
1 Rolle's Rep. 365. the ſame objection taken. And all the prece- 
dents are, at leaſt, a year's time ſubſequent to the offence. 


The court were of opinion, that the time was too ſhort ; and that 
the ſtatute ſuppoſes a reaſonable time ought to be allowed for in- 
dicting. G 

. X. E e If 
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If for a robbery committed in the day- time, the hundred is not 

chargeable until forty days after the offence, certainly leſs time 

muſt not be allowed here, whete the offence is committed in the 
night-time. bn hh 


vs * with In this caſe, an obiection was taken to the defendant's pe for 
* P. 158. this ſtatute not extending to every “ lord, but ſuch lord only as had 
right to approve, the defendants to ſhew the lord had no right to 
Preſcription. approve," pleaded a preſcription to common thus, that d:vers free- 
holders had a right to common, without confining their preſcription 
to any certain particular tenements. It was admitted by way of cu- 
ſtorn this general way of pleading had been good, but not; by 


Cuſtom. way of preſcription, And to this opinion the court inclined. Ad- 


four natur. | | | ! 
ail and Kitchingham. B. K. 
y I 548 115 ft | 's 3120 k 4.4 3 £71 : 
ARion of co- , A C TION. of covenant, and ſeveral. breaches. aſſigned; but that 
—_— covenant, upon which moſt ſtreſs was laid, was, that the 
leſſee ſhould lime and dung the land durante termine, which was 
ſix years. | 


This action was brought by the plaintiff as heir at law to the leſ- 
| ſor, and the breach of the covenant was thus aſſigned, that after 
„the deſcent of the land, he did not durante termino, lime and dung 


the land. * 


It was objected by the defendant,, /, That covenant is a ber- 
ſonal action, and that therefore the executors were the proper per- 
ſons to have brought this action; though they indeed, upon their 
recovering, {hall be truſtees for the heir at law. n 
CG But the court were of opinion, that, this was a covenant relati 
to land, they to the land, and for the advantage of the, reverſion : that it woul 
run with it, have gone to an aſſignee without his being named in the covenant, 
the resse, Which proves it to be a, covenant that, runs with the land, and at- 
and the heir tends upon the reverſion 4 and by conſequence a, covenant to which 
may bring the the heir at law will be intitled, as he, is to the reverſion. 
Breach not, 24), It was Objected by, the defendant, that the breach was nat 
well aſſigned; becauſe the not dunging it and liming it ſince the 
* P. 159. deſcent, is no breach of the covenant, * if it was limed and dunged 
ſo ſufficiently before that it did not need it. And of this opinion 
was the court, Adjour natur. | | 
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Inhabitants of Weſtham in Effex. B. R. 


HE court was moved to quaſh an order made by the com- Commiſſion- 
miſſioners of ſewers, charging the inhabitants of Meſbam in 2 — 
Eſſex, for erecting of a tumbling bay (to prevent an inconvenience -- T7 
occaſioned by Congen lock, which in the very order is ſaid to have 
been erected for a private benefit) and of a lock, to prevent the da- 
mage the tumbling bay would occaſion to the navigation. A 


The court was of opinion, that the order could not be maintained, 
becauſe it was out of the power of commiſſioners of ſewers to charge 
inhabitants for finding an expedient, how a thing erected for a pri- 
vate benefit may be continued, and yet be no nuſance ; their buſi- 
neſs ſhould have been to have abated the nuſancſſdeQ. 
Commiſſioners of ſewers have no power to make a river naviga- 
ble; nor. even to improve the navigation of a river, beyond what 
it was before. | Preſerve it they may in the ſtate it was, by removing 
obſtructions, and other natural ways; but they, cannot even help 
the navigation by erecting locks, or any ſuch artificial methods. 
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Miles and Williams. — 13 Ann. 
- b ' * 


EBT apon bond brought againſt the defendant and his ——m—__k 
wife: they plead in bar, that the bond was entered into bond. — 


D by the wife dum fola; that a commiſſion of bankrupty againſt man 


iſſued out againſt the huſband, who in all points conform- . 


ed himſelf to the ſtatute about bankrupts in the 4th year of the diſcharge by 


queen; and ſo both defendants ſay, that by virtue of the ſtatute of the bankropt- 


the 4th of the Queen, and other ſtatutes, he became a bankrupt, 2 a 


per quod the debt was diſcharged, et hoc parati ſunt verificare. du hoc 
| * parati ſunt ve- 
rificare. Special demurter. Court of opinion, that the bond was diſcharged per bankruptcy of the buſband ; 
but being alſo of opinion that they ought to have concluded their plea to the country, and this being one of 

tte cauſes aſſigned for demurrer, plaintiff had his judgment. T 
0 


- 
- —— — _ 
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To this plea plaintiff demurs ſpecially. 

1, Becauſe a bond entered into by the wife, dum ſols fuit, is 
not diſcharged by the bankruptey of the huſb ane. 

2dly, Becaufe they ought to have concluded their plea to the 
country. 0 de enn 01 hovan mo 4A 


„P. 161. 11 was argued in-favetir of the plaimiff by r, Salti, that, 
More caſes at the common law, no perſons were allowed to avoid actions, by 
quoted in ths leading diſability in themſelves. Cro. Eliz. 516. 4 C. Rep. 123. 
rgoment. : | - | . 
43 Ed 3. 9;- Beverley's cafe. 75 a . 4 

Firzherbert That properly ſpeaking, no man can be ſaid to be a debtor, but 


Abr. 1211. C. 
5:44 ex ſus contractu. | 


The caſe of © It is not pretended; that an exteutot would be excuſed and diſ. 
Prue awd charged, by this ſtatute, of all debts he ſtands charged with as ex- 
iin Alen. ecutör; dad yet the execuitot as properly a debtor as the "huſband it 
Hil. 6 Ann. this caſe, marriage not at all alteting the nature of the contract; 
Ludlam **d for it was not in the power of the wife, by any act of hets, to diſ- 
" ſolve her own. contract; not could the huſband, for he is # third 
petſon. This indeed the huſband can do, be can make himſelf lia. 
ble j and this he has done Fatione tonnui; but this hinders not, but 
that the wife may ſtill remain chargeable, ratrone cormrrullui, 
If the huſband die, his executor not chargeable with this debt; 
and if the wife dies, huſband not liable, which plainly ſhews it to 
be preperly the debt of the wife. me.. | 
In Hobart 184. it is reſolved, that a debt of the huſband and a 
debt of the wife cannot be joined in one action brought againſt huſ- 
band and wife ; which certainly they might, if ſo be that after co- 
verture the debt of the wife was, in a ſttict and proper ſenſe, the 
debt of the huſband. x 
1 Levinz 17. A, and B. obligees, one of them becomes a bank- 
rupt ; reſolved, that this debt was not aſſignable. If this bond had 
been made to huſband and wife, it had reached the equity of the 
; for it ſeems plainly againſt equity; that a debt due 
from the wife ſhould be diſcharged by the bankruptcy of the huſ- 
band; and yet that the ereditors of the huſband cannot have the be- 
nefit of debts due to the wife. 
* P. 162, And th h chattels perſonal cannot remain in jointure after 
marriage; 2 in ation may. The huſband 3 aloge 
upon à bond given to the wife dum ſola, which proves it a debt fl 
due to the wife. | | — 

As the nature of the contract is not altered by the marriage, but 
only the power of the wife ſuſpended ; ſo neither is the nature df 

the contract altered by bringing of the action. 

But, indeed, after judgment, tranſit in rem judicatam ; and it i 
the judgment that gives the huſband a new right, and will make it 
go to his executors. But ſurely this court will never eſteem 
an act of bankruptcy of equal force with a judgment, ” 

I T 


= ITY —_— 
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The plea ought to cover the wife as well as the huſband; but the | 
wife is not a bankrupt, 33 the Wee is ſo 3 for by the law — of 
of England, the wife ſhall ſhare in the honours and advantages, but“, 
not in the penis & criminibus of ber huſband. | ry : 

A man covenants not to ſue huſband and wife, upon a bond 
entered into by the wife dum ſola, during the lite of the buſband ; 
afterwards, contrary to this agreement, he puts the bond in ſuit; 
this covenant cannot be pleaded in bar, but muſt be pleaded in abate- 
meat only,  _ | 

It was further inſiſted upon, That no plea could be good for the 
huſband and wife, but ſuch a plea as would have been good for the 
wife had ſhe remained unmarried. | 


life | | 
ex- Mr. Forteſeue pro def” inſiſted, That what was due to the wife Argument for 
itt was in the ſtricteſt ſenſe a debt belonging to the huſband ; for the detendant. 


very definition of a debt, according to Bratton, lib. 3. cap. I. 1 — 


what a man can recover by action, and that to his own uſe. The 2 Keble 331. 
laſt part of the definition was what he chiefly relied upon, as that 2 cen 
which diſtinguiſhed it fron the caſe of 1 Levins 17, about the joint 
obligees ; and alſo from the caſe of an executor, who “ ſues jure re- * p. 163. 
praſentationis, in alieno jure; and recovers not for himſelf, but for 
another's uſe, | | | 
In Caluin's Lexicon, a debtor is defined to be one that may be 
ſued againſt his will; and ſo may the huſband. p 
Againſt an executor who is ſued as ſuch, the action muſt be in 
the detinet only; for the word debet would not be true, fince he is 
not ſued for his own debt, but the teſtator s; whereas an action 
brought againſt huſband and wife muſt be in the debet and detiner, 
which ſhews, that the law of England, upon marriage, conſiders 
the debts of the wife as the debts of the huſband. 20 H. 6. 22. 
9 Edw. 4. 24. | | 
In this caſe no remedy is to be had againſt the wife: ſhe cannot 
be taken in execution; and therefore the huſband, who alone is 
liable to execution, is debtor. 
A Releaſe by the huſband in caſe of a debt to the wife would be 
a releaſe in his own right; whereas an executor releaſes in alieno jure. 
Hales's Analyſis of the Law, page 47. 
So when the huſband ſues, he ſues in his own right, derived to 
him from the marriage. 47 Ed. 3. 23. 
It is true, that a debt due upon a bend made to the wife dum ſola, 
will (unleſs recovered by the huſband) ſarvive to the wife: but 
from thence it neceſſarily follows, that this muſt have been a debt 
veſted in the huſband at the time of his death, according to the rule 
among join-tenants, that nothing accrues to the ſurvivor, but what 
was in jointure at the time of the death of his companion. Nihil Maxim of 
accreſcit ei, qui nibil habuit in re unde accreſceret jus. If now a lw. 
debt due to the wife dum ſola, does veil in, that is, become due to 
ä Ff the 
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the buſbaad. by a parity of reaſon a debt due ſrom the wife ow 


ſola, ought to be eſteemed a debt from the huſband, that is, a debt 


of the huſband's. Nor is it any objection againſt its being eſteemed 
his debt, that he is chargeable 'with- it during his life only; for as 
a feoffment made by tenant-in tail creates a fee-fimple, though it 


P. 164. is poſſible the fee-fimple may * laſt but an hour; ſo though the 


huſband is only chargeable with this debt during his life, yet as long 
as he lives it is his debt. $6 0h 56 | * 
27 H. 6. 9. Choſes in attion are aſſignable. By fat. 1 Facebi. 


debts for the benefit of the bankrupt are aſſignable. 


Then it was argued, that there was no inconvenience in making 
the debts due to the wife aſſignable; for this is no harm to the 
wife, ſince ſhe knew that the huſband had power to receive or aſſign 
her intereſt. 1-Cro. 187. 1, Ventris 10. 1 Keble 167. But great 
inconvenience of the other ſide, by enabling the bankrupt to ſhel- 
ter all his eſtate (by aſſigning it) in the name of his wife, and ſo 


putting it out of the power of the commiſſioners of bankruptcy, 


Suppoſe in caſe of ſuch an aſſignment the bankrupt wi not, (be- 


cauſe it is not for his intereſt) and the aſſignees of the commiſſioners 


* P. 165, 


can not ſue, What becomes of the eſtate in the mean time? 

If then debts due to the wife are, as well as other debts due to 
the huſband, aſſignable to the commiſſioners, common equity requires 
that debts due from the wife ſhould be diſcharged by the ſtatute 
of bankruptcy, as well as thoſe that are due only from the huſband, 

This conſtruction even advantageous ta the plaintiff, by prevent- 
ing him from ſuing a bankrupt, one that he can get nothing by, 
unleſs he be a felon, which is not to be ſuppoſed. | 

It is ſomething ſtrange that a man ſhould be both a bankrupt and 
not a bankrupt at the ſame time; a bankrupt as to his own eſtate, 
but not his wife's. - | | 

It was obſerved from the clauſe in the act, whereby it is criminal 
for bankrupts to conceal monies or effects, whereof any perſon in 
truſt for them ſtands poſſeſſed, that it is plain that the bankrupt is 
bound to diſcover a bond entered into t the wife dum ſola ; and if 
he is bound to diſcover, then it muſt be aſſignable; * and conſe- 
quently, by parity of reaſon, a bond debt from the wife dum ſola, 
muſt be diſcharged. 


Reply for plaintiff. | 

The caſe of the releaſe not to the purpoſe ; for it muſt be a re- 
leaſe of all demands ; and that will releaſe the debt to the wife, be- 
cauſe the huſband only could demand it: but a releaſe of all a#ioms 
would not releaſe it. 21 H. 7. 29. 6. 

Ney 6. Bond given to a feme ſole, not forfeited by the outlawry 
of the huſband. : 

As to the caſe of a bond given to a feme ſole, who marries, and 
her huſband dies; it is an improper expreſſion to ſay the bond ſur- 
vs ves to the wife, it does indeed remain to her. ; 

t 
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It is true, that debts in truſt for the bankrupt are aſſignable: but 
ſurely, it does not from thence follow, that a bond entered into, to 
the wife dum ſola, is ſo; for ſuch a debt can never be ſaid, in the 
original or creation of it, to be a debt in truſt for the huſband. And 
if ſuch a bond is not diſcoverable, it is not affignable, and by parity 
of reaſon this debt not diſcharged. | 

As to the inconvenience pretended, that this would open a way to 
ſhelter an eſtate under the wife's name; the anſwer is eaſy, that 
that can never be done without fraud, which will vitiate the whole 
contrivance. | | 


Sir Thomas Powys lately a Judge of B. R. deſired the next time 
this caſe was ſpoken to, it ſhould be more diſtinctly argued, whe- 
ther upon ſuppoſal that a bond made to the wife dum ſola, was aſ- 
ſignable to the commiſſioners, it did neceſſarily follow that the bank. 
ruptcy of the huſband would diſcharge a bond given by the wife dum 


ſola? See Pol. 243. | 


*:4 Groſvenor and Stephens. B. R. 


ps was a Writ of error; and an error in fa was aſſigned, wit of error. 


viz. That the plaintiff was a feme covert at the time of the 
action brought; /ed non allocatur ; becauſe it might have been 
pleaded in abatement, And it is a general rule not to ſuffer that 
to be affigned for error in fact, which might have been taken advan- 
tage of, by being pleaded in abatement. 


Weltale and Glover. B. R. 


patriam. 


- 


CTION of debt upon a bond, releaſe pleaded ; plaintiff re- Debt upon 
plies, that the releaſe was not by deed, et de hoc ponit ſe ſuper wood. 


Defendant demurs ſpecially, becauſe he ought not to have con- Pleading, 


cluded, et de hoc ponit ſe ſuper patriam, but et hoc petit quod inguira- 
tur per patriam. Joinder in demurrer. > 


Mr.. Dee argued for the defendant, that though indeed both forms 
of ſpeech bore the ſame ſenſe, yet that the form of entries was al- 
ways ſo: et de hoc ponit, &c. was the concluſion of the defendant 
his bar, et boc petit, &c. of the plaintiff's replication. That known 
and received forms were to be obſerved ; and that to depart or vary 
from them, was an obſtinacy not to be encouraged, particularly 
when ſpecially demurred to. 8 H. 6. 19. it is ſaid, that every plea 
muſt have its proper concluſion. Plowd. Com. fol. 66. (Dyve and 
Manningham) ſays, That after pleading the ſpecial matter, the con- 

cluſion 


- 
. 
| * — 
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cluſion of the plea muſt be, & fic non oft fattum; which can be only 
for form ſake, for the matter of ſpecial pleading, ſhews the bond 
to be void without the concluſion. | Dyer 143. 24 deliverance, & 
de tali flatu ſuo obiit inde feiſitus, a form always obſerved ;. and 
therefore the words de tali flatu ſuo being omitted, | though other 
p. 167, words of the ſame * import were put in, yet held naught, and or. 
dered to be amended. - And if forms of law unſupported by any 
neceſſity, nor founded in the reaſon of the thing, are to be firitly 
adhered to, the plaintiff, ought not to be allowed the liberty of va- 
rying the received and known concluſion of his plea ; though he has 
uſed expreſſions, it muſt be owned, equivalent in ſenſe. 


Þ pA © wa 4 


P 


Mr. Agar argued for the plaintiff, that this way of pleading oc- 
caſioned no inconvenience or alteration of law; and that the law 
does not always tie up men to any certain forms, provided they uſe 
other words as proper. - pls 
When the plea is the negative, as the plaintiff's replication here 

was, et de hoc ponit, &c. a more proper concluſion, than er hoc petit 
Cc. for a negative is not to be proved. And the reaſon why moſt 
commonly the plaintiff concludes one way, and the defendant ano- 
ther, may perhaps be thus accounted for, that moſt of the general 
pleas being in the negative, it were ſomewhat abſurd, for a man that 
concludes his plea in the negative, to deſire that his plea may be 
inquired of per patriam. BING CE 
e confeſſed, that the general courſe of entries were againſt him; 
and that C. Lit. 126. ſays it is ſo, but not that it muſt be ſo. Then 
he quoted Reſtals Entries, 20. ö. 36, 324, 500, 616. 6. 633. 
1 Levinz 281. where the precedents were all with him. 


Parker Chief Juſtice : The difference taken by Mr. Agar, be- 
tween negative and affirmative pleas, ſeems to me very reaſonable. 
And I think it highly probable, that the original reaſon, why the 
entry for the defendant has been er de hoc ponit, &c. and that for 
the plaintiff er hoc petit, &c. might be, that for the moſt part ge- 
neral iſſues are in the negative, and replications in the affirmative, 
The queſtion is not which way the, ſtream and current of prece- 
* P, 168. dents run, for that Mr. Agat gives up, and he“ muſt do ſo; but 
whether it be a form ſo neceſſary, that a ſmall variation (and that 
not in ſenſe) from it, will be erroneous; and, upon a ſpecial de- 
murrer, prevent the plaintiff's having his judgment. And not one 
authority has been cited to prove this, | | I 
Mr. Agar has mentioned four or five precedents, not to over- lf the 
throw or alter the general form of precedents, but only to prove, 
that this form of words is not eſſentially neceſſary. . 
Beſides, it is to be conſidered, that theſe words now objected to, 
are legal words, not fanciful words of the party's own invention. 
For the writ of venire recites of both parties, -qued poſuerunt ſe ſiper 
1 patriam ; ¶ om 


N. R ͤ 


977 et pradivbits defendens 


pri ler” 


greias terræ fed} in dend of 
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infports that” he too e ſo faber put; the worm worlds hate 
objecteck to, as Mmprogitr 


fdr the plaintiff. So! again;, When the 
if conelades;. er hoo ptti6 quad: input per patriom; G. 

fuiliver,. Go. vin; be pribt; Ge. 
s that neither! 64 theſe expreſſons 


odr whenee it mani 


appear 


are impropev for either of-the- parties to uſe. 


Tho felt of tho Judges being of tho ſame opinion, jodgmont 7%, 


Skinner a Newton. B. R. 


1222 ein fpokery-to this term, andb it was infiſted, See ante 140. 
thay 


the deelarmion' was mught,. by rea ſon of the words tres 


It was obſerved; that there were ſevoral diſtin fpecies of actions 


of treſpaſs, viz. quare domum fregit, where treſpaſs in houſes ; 


r clanſum, where im land; quars mim, when in parks; 
— piſcuriam, Ge. when in fiſheries; 12 


of theſe? for 4 grant of the land paſſes fiſhery, houſe, Cc. No, 
by no meanb; for if that might be allowed, the various ſpecies of 
actions of treſpaſs would bs all confounded. 

The word clanſum imports poſſeſſtion, bat fo dbes not the word 
pecia. And from Telverton 224. it appears, that there muſt bs 
words, ſetting forth the poſſeſſion of the plaintiff, by a neceſſary and 
not an arghnrentative implication, | 

Rol. Abr. tit. Indict. 80. ſame rule laid down in forcible entries. 

That the word clauſum imports poſſeſſion, appears from the de- 
finition of the word in Du Freſne's Gloſſary. Somner in his Saxon 
dictionary, the beſt of the Kind, ſags, that the expreſſion clauſum 
fregit is very ancient, and ſynonymous to our Engliſb word hedge- 
breaking; the law making the encloſure. 26 H. 7. 14. treſpaſs 
in a common where all is open, muſt yet be clauſum fregit, So is 
2 Latwydhe 1344. 

This way of deelaration will ſerve for a highway, to which every 
body has a right. Where a man has a grant only of the herbage or 
veſture, he muſt declare clanjſam, &c. 

1 Ret. 334. the word tenementum in forcible entries held bad for 
the uncertainty z and fo is 2 Nol. Aby. 80. In 2 Keble 358. the 
word curtilagium, though more certain than fenemontum, yet held 
bad in an indictment for treſpaſs. Carutatan terra fregit bad for 
vricertaimty,, Petra terre bad in an cjeftment, Moore 422. 2 Ven- 
tris 174. 

This is a formed writ in the regiſter, and therefore exactly to be 
complied with, 

Vor. X. G g If 


* Might if not now bo ſnid, that terram fregit would do for any u P. 


169. 
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If it be ſaid, this ought to be pleaded in abatement; it may be 
anſwered, that by 1 Roll. 176. it appears that this may be taken ad- 
vantage of in arreſt of judgment. And 1'Rolle's Rep. 2. this diffe- 
rence taken, that where it appears to the court from the writ itſelf, 
P. 170, that it “ ought to abate, there the court ex officio ought to give judg- 
ment againſt the plaintiff, though the defendant does not plead it 
in abatement; otherwiſe, . where this does not appear in the writ. 


For defendant in error it was argued, that the word'elaufum does | 
not, ex vi termini, & poſſeſſion, without the addition of the 
word ipſius the plaintiff. That the only queſtion was, whether there 
was certainty enough, in the diſeription of this treſpaſs, for the 


4&. 


defendant to plead the recovery in this action of treſpaſs, in bar 
of another action brought for the ſame treſpaſs. it appears 


from the declaration, that for this purpoſe there is certainty enough, 
The end of the declaration in treſpaſs is, to deſcribe the treſpaſs fo 


certainly that the defendant may know how to anſwer. t 

| wk þ | q 

Judge Eyre: Tt is indeed a barbarous expreſſion; but if gardinun d 

| r b good and in the regiſter, and alſo boſcum fregit, why may t 

not ferram fregit be good too? the word terra in legal proceſs, fe 

muſt be underſtood of arable ground: though in way of grant, it h 
4 may ſignify any thing. And if it be ferram of the plaintiff, it is tk 
clauſum of the plaintiff ; for the law makes the incloſure. Beſides, w 

the defendant after pleading to it, cannot take advantage of it in Ju 

error, ar 

But nothwithſtanding (ut audivi) in term Trin. 13 Ann. N ſo 

ment was reverſed 171. | * * 

0 

| | his 

* Nurton, * Nutton and Crow. B. R. the 
| die 

Executor. THIS was an indebitatus aſſumpfit upon three promiſes, brought WI 
Jodebitatus by the plaintiff as executor to B. As to the two firſt pro- the 
aſluwplit. miſes, the declaration ſtood thus, that Crow the 22d of Jan. 1708. 21 


in vita teſtatoris being indebted, Gc. and upon the defendant's cra- 
ving oyer of the letters teſtamentary, a probate is recited as made fou 
months before the time of the promiſes. 

P. 171. The third promiſe was a promiſe to the executor himſelf, upon 
the ſtating the accounts, between the executor and defendant; touch 
ing only the dealings between the teſtator and him. 

The plaintiff entered a remittitur damna upon the two firſt pro- 
miſes given, and obtained judgment upon the third in the court a 
Common Pleas. KI | 


Upon error brought, two things were chiefly inſiſted upon, us. 
N, That it appeared of the plaintiff's own ſhewing, that this wil 
5 


— 
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as proved in the life-time of the teſtator, and ſo was a void pro- 
bate. And it. was ſaid, that this was an objection that went to all 
the 
a 


three promiſes ; and therefore was not helped by the remittitur; 
for a void is no probate at all ; and though an executor ma 
releaſe before a probate, yet he cannot bring an action. 9 Co. 39. 
Co. Lit. 292. 6. Plaud. Com. 203. 1 Roll. Abr. 917. 7 | 
Sed non allocatur : for as natural to ſay, that the time alledged for 
making the promiſes was miſtaken, and then the probate may be 
good; as to ſay, vice verſa, the promiſes were well ſet forth, and 

probate void; eſpecially when the party has by entring a remit- 
titur, yielded the promiſes to be naught, | 


The 24 objection to the judgment was, that here were promiſes 
made to the teſtator, and a promiſe made to the executor, all joined 
in one action, which ought not to be. | 
It was owned, that there is a difference taken 2 Lev. 228. be- 
tween actions brought y, and actions brought again an executor 
or adminiſtrator. That an executor might join in one action, a 
debt owed him in his own right, and a debt owed him as execu- 
tor; but an executor could not be ſued in one and the ſame action, 
for a debt due from him as executor, and a debt due from him on 
his own account. And the reaſon aſſigued for this difference, is, 


that in the firſt caſe the judgment remains * ftill the ſame, not- * P. 172. 


withſtanding the joining the two debts; whereas in the other, the 
judgment muſt be different, viz, in the one caſe de bonis teftatoris, 
and in the other de bonis propriis. 

But then it was ſaid, by way of anſwer to this caſe, that the rea- 
ſon given to ſupport the difference had no weight. For though in- 
deed, in the firſt caſe, the judgment muſt be the ſame, yet the effect 
of that judgment is very different ; for the one debt is recovered to 
his own uſe, the other debt, when recovered, will be aſſets. And 
then Cro. Car. 227. Shower's Rep. 366. Cook and Rogers, contra- 
dict this caſe, | | 

A caſe in Hobart 88. was owned a ſtrong caſe againſt them ; but 
they endeavoured to oppoſe it by other authorities, as Hutton 27, 
2 Lev. 110. and it was ſtrongly inſiſted upon, that the nature of 
the action was changed, at leaſt a new remedy given, by the taking 


of this account. | 


For the defendant in error it was urged, that actions upon the 
caſe came in the place of actions of debt upon ſimple contract, and 
were introduced merely to avoid the defendant his waging his law; 
and therefore both ſorts of actions were to be governed by the ſame 
reaſon, and the ſame rules. 

That the nature of the action was not changed by the account, 


appears from the nature of the thing; for the debt after the account, 
| as 
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'Queen and 1 of Buckingham. B. R. — 
] 
-Mandamus. HIS was a miaindamus to the corporation of Buckingham, to for 
1. reſtore one Mafeot to the office of a common burgeſs of that 2 
| 
I rethrn in ſubſtance was, that Muſeot de fatto fait eleftus ; 
but that he not having-feceived the ſacrament within a year before as 
Stat ij Car. a. his electoin, according to the act of 13 Car. 2. his election was — 
E Cat 
— by Mr. Lechmere againſt the return. ber 
The very foundation of a mandamm to reſtore, is the re 
turning a man out, of at leaſt a poſſeſſory right to a franchiſe z and ry. 
therefore properly, and in its own nature it is a writ of reſtitution. "ns 
And acco ity the. . of the Rau, now publiſhed from a * 
manuſcript of Hals, it is expteſly_called a writ of reſtitu- y 
tion; which, ex di termini, poſſeſſion. 8 
Not neceliry for one that has a fory right to a franchiſe, to “ 
P. 174. have a legal title to it, This is in its ? own nature a freehold ; and 8 
beravſe it is it „che law has a greater regard-to the poſ- 8 
ſon of fuch a freehold than to any of a private nature. If upon | 
& preſentment without title, inſtitution and induction follow, the my 
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party has ſuch a poſſeſſory right as he ſhall not loſe without a quare 


1 F. 

* arbite admiſſus according to the conſtitution of the borough 
being not at all anſwered by the return, muſt now be looked upon 
as true ; and for the ſame reaſon, it muſt now be taken for granted, 
that he has been guilty of no miſbehaviour ſince his election. 

The admiſſion, not the election, makes the officer; and though 
the ſtatute ſays the election ſhall be void, it ſays nothing of the ad- 
miſſion, | 4. 

There are various returns made to mandamus's to reſtore. Nen 1 Sicerfn 
fuit amotus, is the moſt common return; and this return goes to 209. 10. 
the very foundation of the writ. Non fuit admiſſus, a good return: 
amotion depends upon the admiſſion; and theretore ron fuit admi/- 
ſus, is but a ſpecial non fuit amotus, Hill. 11 Will. 3. King and Town 
of Cambridge, mandamus to admit Love and others. A return of any 
ſubſequent incapacity, a good return. Confeſſing the amotion and 
juſtifying a very common ſort of return. 

He o ed, That in all theſe returns the election was not an- 

ſwered ; from whence it follows, that it is not a neceſſary and 
eſſential part of the writ. In James Smith's caſe, juſt after the re- 4 Mod. 5 
volution, the election was anſwered ; but then it was anſwered in 
ſuch a manner, as plainly ſhews it not neceſſary to be anſwered. 
Beſides, the argument does by no means hold, that becauſe it was 
to be found in ſome returns, that they had anſwered the eleQion, 
thereſore it is a neceſſary part of the writ; but the argument holds 
ſtrong the other way, that becauſe it is often not anſwered, there- 
fore no neceſſary part of the writ. He obſerved, that unleſs the 
reaſon returned for not reſtoring him was a good reaſon for their 
turning him out, it was not a good reaſon. 

* He affirmed, that a corporation, after their admiſſion of him # p, 1 75, 
as duly elected, had no power or authority to call in queſtion the 
title of him, or the reſt of their members; and that it muſt by no 
means paſs for granted, that they may disfranchife a man for every 
cauſe for which he may be proceeded againſt upon a guo warrants ; 
becauſe there is this great difference between proceedings by quo 
warranto's, and the turning a man out; that in the former cate, 
the man remains in poſſeſſion of his franchiſe during the time the 
right is in diſpute ; whereas in the other, the man is all the while 
out of poſſeſſion; which is a wrong, that reſtoring him-aſterwards 
does not make him ſufficient amends for. James Bagge's caſe in 11 Co. 93. 
Co. Rep. is a leading caſe as to mandemus's, and this was a manda- 
mus to reſtore ; and there if was laid down, that a disfranchiſement 
ought to be founded upon ſame act done againſt the duty of a bur- 
gels. 

A power of disfranchiſement is not a power incident to a corpo- 
ration, and what the court can ex officzo take notice of; but it muſt 
be given by expreſs words in the charter, and pleaded, which here 
it is not. 
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If corporations have a za. judge of elections, they muſt ne- 
ceſſarily judge of acts of parliament concerning them, they muſt 
judge the right of electors, &c. a juriſdiction too great to be ſuppo- 
ſed veſted in a corporation. . | | War pts. 
It ſeems abſurd” for à corporation to turn 'a man out for an ad 
of their own, and not any fault committed by him; for the dec: 
tion is a corporate act; and ſhall they after they have allowed and 
admitted it good, by owning and receiving him as a member, be 
allowed to come and call this a void election? 1 » 
Then it was urged, that this is a very dangerous as well as need. 
leſs power, becauſe it would give a corporation a power to rid them- 
ſelves of what members they pleaſe; for let a man have ever fo much 
right on his fide, yet he muſt loſe his franchiſe during the whole 
P. 176. time & of diſpute; and it is likewiſe a very needleſs' power, becauſe 
the law has ſufficiently provided for it by quo warranto's, » / 
Another exception was, that it was not averred in the return that 
the reaſon they give for not reſtoring him was the reaſon for which 
they turned him out. And that this is neceſſary, appears from 
Bagge's caſe, where it is expreſly ſaid in the return ex caufis predifti 
amotus fuit. And if this were not ſo, a wrongful expulſion might 
come to be a rightful one; for if it need not appear in the return for 
| what cauſe he was expelled, any accident happening between the 
þ Mrs removal and the return will in fact juſtify the removal. 
| Then it was obſerved, that the return was contradictory to itſelf; 
for it was ſaid, in the firſt place, that de facto ſuit elefFus, and af- 
terwards that his election was void, he not having received the 
ſacrament.” Now eledtus in one part of the return muſt bear the 
ſame ſenſe as in the other, unleſs the addition of the words de fat 
makes any alteration, which he ſuppoſed they did not. 


11 Co. 97. 
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Mr. Lutzoyche for the return: 
Caſes quoted The act of parliament of 13 Car. 2. ſays, that the placing elec- 


in favour of tion or choice of a perſon not having, &c. ſhall be void; and where ( 
2 Jones 131. an act of parliament makes a thing abſolutely void, every perſon may k 
— and ought to take notice of it. | | 

King «us No precedent to be found of any mandamus without the ſuggeſ- a 
Slatford, tion of debite electus & pra fectus, which ſuppoſes it a neceſſary pan t 
+ * of the writ, and then neceſſary for it to be anſwered. There is 4 v 
c Mod. 316. difference between an election void and voidable ; that in the pre- 

ir W. z. ſent caſe is not voidable, but void. And the act of parliament in ir 
ON ſaying the election ſhall be void, has in effect ſaid, there ſhall be ir 
King a no proceeedings by quo warranto ss. 0 
25 of As to the caſe of the advowſon, nibil ad rem, becauſe no act of la 
— parliament in the caſe. But in the caſe of a ſimoniacal preſent- th 
2 Lev. 184. tion, notwithſtanding inſtitution or “ even induction, the preſen- th 


* P. 177. tation is abſolutely void; and the church may be preſented unto i it 
void, without bringing any quare impedit. | 


I In 


— 
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la caſe of ag ejeciment, unleſs dhe perſon turned out, though 
by one that has 80 right, can prove bis night he Fame wen 
and this is a poſſeſſory action. MICE: : 

As to the objeRion, that this way a ontporuion — Hows it i 
the power to rid.themſclves of hat members they pleaſe: the an- 
ſwer is, that this odjection implies. malice: and if a corporation be 
malicious, they may turn a man out for nothing, and then may re- 


turn for cauſe, any falſe crime my n 1 * and | in the mean time 
the man is out of his franchiſe; | 


Reply per Lechmere : | | 
A great part of Mr. — 8 * — . upon 3 chat The reply. 
the ſtatute. makes the admiſſion, as well as election void; whereas 
the ſtatute ſays not a word of admiſſion, unleſs the word placing 
be interpreted. to, mean that. Now from the word placing being | 
put before election, it is highly probable; that it had no relation, in 
the intention of the legiſlators to admiſſion, an act ſubſequent: and 
conſequential of election; and.ex vi ler mini, placing no more imports 
admiſſion, than it does election. Poſſibly the term may, in 
in the act, ſignify ſome other way of coming in than by election, 
vi. by patent; a frequent ptactice in ra 29 when the act was 
made. 
As for the advowſon; that was mentioned any to ſhew, that the 
law allows of a poſſeſſoty ws even 1n matters of an incorporeal 
nature, as well as in land. 
As to ſimony, the act of cliament relating to that. matter, very 
different from this, for. it makes all void, as it the incumbent were 
naturally. dead. Adjuurnatur. ma 203 11 n 3 | 
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IR Peter King made another argument, in the caſe of another See ans 375: 
perſon ; but where the return was the very ſame as before, 

He objected, that in the return they had not ſet forth, that the 
act of parliament made the election void; only ſaid, that in default 
thereof, ſuch placing, &c. was void, but not faid by what authority 
void. 

He objected again, that the return had not brought 1 the office with- 
in the act of parliament; for the office of capital burgeſs is not named 
in the act of parliament. It was, indeed, attempted to be brought 
within it two ways: /, By ſetting forth, that it was an office te- 
lating to the government of the town. But this not enough ; unleſs 
they had gone one ſtep further, and ſhewn d the office concerned 
the goverment of the town, that ſo the court ge judge, whether 
it did or not. 
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4 The 24 way- is; that, — Goes wee contig: edi. 
men, they ſaid Quod quiliber communis burgenfi, was and has been 
ſince, a member of the common - council. But this not enough; 


tor they ought to have ſaid, that Quilibe? communis bur genfis, virtute - 


officit pradifti, was a member of the common-council. 
+ Hi-objefind ferepan+ that the return had not ſufficiently anſwered 
the writ. 

The n el to be debrte eleflus & prafetius ; the return 
is, that de facto fuit eleJus, which is no anſwer. They ſhould 
have done, as in pleading to bond uſurious, or fimoniacal, admit- 
ted the fact, vis. Nuod debite fuit _—_— and that cleBio devenit 
vacua. 

As the election is not properly anſwered, ſo weicher bs the prefee- 
tus, A man may come in either by election or prefection, vix. pla- 

P. 179.  cing in of the crown. They ſay, that * he was never at any other 
time elefFus ; nem Ws munen any other time 
pre fectus. 0 

Upon a former. er in this als; Judge Powys, junior, had 
deſired the counſel to conſider, whether the act did not make the 
taking the ſacrament, a precedent « condition to the office ? 

In anſwer to this, Sir Peter put the following caſe, Suppoſe a 
man having received the ſacrament within the year, applies to be 
ſworn in, is refuſed, then gets a peremptory mandamus, afterwards 
he refuſes to ſubſcribe, can any man ſay, that contrary to the exprels 
judgment of this court, he was never elected? and yet the act of 
parliament is as ſtrongly penned, to make the election void for 
not ſubſcribing, as for not taking the ſacrament; therefore it is 
plain, that neither the omiſſion of the one or the other makes the 
election void, but only capable of being avoided. 

Salk. 167. This further appears from the caſe of King and Larwood, 4 Mod. 
CIS. 13+ 269. for if the taking, &c. had been in nature of a precedent con- 
. . dition, Larwood could never have been puniſhed, becauſe he would 
Clerk's cl, not have been legally choſen i into the office. 


where elec- 
tion held void 


for want of The dawote de donis ſays, A fine ſhall be 7 e jure aullus ; and yet 

taking, &. the meaning is not, that it ſhall beubſolud” void ; but only, that 
it ſhall not be « fine to bar the ifſue; for it is a fine to make a'dil- 
continuance, &c. 

Statutes of he ſtatutes relating to ſheriff's bonds, and uſurious bonds penned 

> hg in very ſtrong terms; and yet the bonds void only as to their effi- 

bonds. cacy ; for in thoſe caſes, one cannot plead non eff factum. 3 Cro. 

© Hob. 72,156. 915. Dyer 375. 4 

aa of Statute about ſtriking in church-yards, ſays, that the party rpſo 

riking iv ado ſhall be nenen and yet a proper proceſs is ne- 

church» yards. ceſſary 

Statute of If b by the ſtatute of Gmony, the ſimoniacal preſentation were entire · 


deny. ly and to all intents and purpoſes void, the * Queen would have no 
* P. 180. | title 
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parliament inſtanced in to prove 


— 


— for it is the manner of the preſentation that 
Hobart 166. A thing may be void, and yet not to be avoided in 
e T. Jones * - and 
He argued. in T. 215. a 
Turner, that it did not lie in the breaft of the > —— 
10 their own — in queſtion the validity of the origing 
election; and though this would be no good anſwer to the cr 
yet to the jon it is, You have admitted him. | 


In the laſt place, he held it neceſſary for it to appear in the re- See Queen an 
turn, that they had ſummoned him. 2 


Judge Eyre declared his preſent opinion 


able, did not reach the preſe 
cither to matters of record or 


zalties entered into with ſame ce- 


remony.; and therefore although the ſtatutes. made them void, yet it 
muſt be underſtood in a proper manner, and acts of parliament do 
always ſuppoſe neceſſary incidents: but now this caſe, is the caſe 


of an e a matter in Pars, and ſo very different. 
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Backhouſe and Wells. 
22 


Ca. Abr. — 
1 
HIS was an cjectment; and the queſtion aroſe upon the Fort. 133. . 
conſtruction of a will, whether the words of it made (geen, 
the deviſce only tenant for life, or tenant in tail? whether devi- 
was tenant 


The deviſor being ſeiſed in fee of the lands in queſtion, makes n in 
his will thus; 
To the intent that all my lands ſhould remain in my name and 
blood, I deviſe to J. S. my near kinſman, ſuch and ſuch lands, 
Cc. to have and to hold, for the term of his natural life only, 
* without i of waſte ; then to the iſſue male of his body 
© lawfully to be begotten, if God ſhall bleſs him with ſuch iflue ; 
* remainder to the heirs males of the body of that iſſue. 
Vor. X. T1 It 


— — — — 
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| — At was argued in favour of the plaintiff, — the devidh ane by 


4 P. 182. 


this will only a tenant for life, and ſo conſequently had no power 
10 levy a fine, or ſuffer a common recovery, under a de- 
fendant claimed. 
That this was the intention of the teſtator, appears if, From 
the preamble, -which ſignifies it to be his intenrian, that bis lands 
remain in his name and blood ; from whence it is not probable 


that he would, by making the firſt deviſce tenant in tail, put it in 


* power, by ſuffering a common recovery to bar, &c. 
„This appears to have been his intention, from the words 
of the will, which are, To bave and to bold for the term of bis natu- 


ral life only. 


The clauſe likewiſe, without impeachment : , waſte, had been 
E N e ee 
Ae the words to the beirs males of the body of "that fe 
was inferred, that the teſtatot plainly —__ to — the intail in 
the iflue, and not the firſt deviſee. 

6 6 Co. Rep. 16. Wylde's caſe. a n 6 
made. uſe of as would in a deed: paſs ſuch an eſtate, nothing but the 
plain intention of the teſtator to the contrary ſhall ever put another 


conſtruction upon the words. 


- Deviſe to a man and his children, where the man has no chil 
dren, muſt paſs an eſtate-tail, becaufe it muſt be the intention of 
the teſtator to have it ſo, and otherwiſc the word children would be 


of no ſignification. 


. 183. 


The caſe of King and Malling reported in l 1 Ven. 
225. very different from the caſe at bar. There was not in that 
caſe the reſtrictive word only, and the clauſe without impeachment 
of waſte, as in ours: beſides, there, Hale argued ſtrongly from the 
intention of the teſtator, which in a will, and alſo in an eſtate-tail, 
of which the ſtatute ſays voluntas donatria, Tc. ought to carry 
great weight, 

Now bere the intention of the teſtator is ſtrongly with us. 

* From the difficulty with which the judgment was given in 
the caſe of King and Melling, it appears the Judges went as a 
they could go. 

The caſe of Taylor and Sayer, 1 Ventris 229. Raym. 82. Pul 
en 106. ſeveral times denied to be law. 


"4 BW for It was argued for the defendant, that no ſuch intention could be 


defendant. 


collected either from the preamble, or words of the will. 
As to the preamble ; it muſt be conſidered as a general preamble, 


that extends to the whole will; and conſequently to all the de- 


viſes in the will, as well as the deviſe in queſtion, and therefore, 
from the preamble, it cannot appear, that it was his intention to 
make this deviſee tenant for life, -any more than ſome others, that 
he has confeſſedly made tenants in tail. 
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Tadeed it does appear what e motives in the choice, he 

made of deviſees, vis. their being of his name and family, but no- 

thing further. 

As for the edſervation-made from the clauſe, without impeachment 
of waſte ; it is in other parts of the wil needlefly inſerted, and fo 
it may here. 
As to the inference made from thoſe words, if God ſbal bleſt bim 
with Juch iſſue,” that they import a defign of giving a — re- 
mainder to that iſſue: it was anſwered, that the preceding words, 
VS, the remainder To the iſſue male of bis body ully to be Aeon, 

were the operative words, and which, conjoined with tho, 

e them, veſted an eſtate- tail in the deviſee. | 

As to the inference from the words, to the heirs males of the bady 

of that iſſue, that the eſtate-tail was veſted in the ifſae: it was an- 


{wered, that whether the eſtate-tail was veſted in the deviſee or iſ- 


ſue, thoſe words muſt be ſuperfluous ; for iflue, being nomen rallecłi- 1 Vent. 229. 


vum, without ſaying more, imports an eſtate- tail. 

As to the e for the term of bis natural life ah; if the 

word only were left out, fince the caſe of Xing and Melling, it could 

be no objeQtion. ” And as to that o word, it is plain tautology ; for ® P. 184: 


an eſtate for' life, is an eſtate for life only; and then the caſe re- 
mains the ſame with the 2 — The King and Melling., © 

ue, no appropriate purchaſe in a will, thou h 
in Ne it may be ſo; and yet Mich. 8 Anne, Lee 0 gr | 
the word iſſue was uſed in a deed, as a word of limitation. 
In a will it is a word that has no determined fi ification, but 
muſt be governed by other circumſtances ; and m commonly it 
it uſed as a word of imitation. 7 


Lutwycke pro que. Lechmere pro def. 


ln the next term, Chief Juſtice Parker delivered the opinion of Court. 
the whole court, that by the deviſe the deviſee was made tenant 

for life, remainder to the iſſue in tail. The words of the will, 

he ſaid, were ſo expreſs to this purpoſe, that neither any words that 
could have been uſed, or any arguments could make it plainer, 
This, he ſaid, was both the obvious and legal import of theſe words, 

and what they would have W in a conveyance. 


; * 

Jackſon and Laveright. B. R. 
HIS was a writ of error out of the court of C. B. where an Error. 
action upon the caſe was brought for encloſing ſo many acres Cafe for in- 


of 0 parcel cammuniæ paſturæ, &c. — 


0 Now 


9 
_ | 
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C. B.affirmed, * 
becauſe the fo 
bog | * „ 3 1 
; n at, „ #6. 4. cap. 4+ and this definition of tf word i 
1 en in Fla, bib, 4. cap. 19. That it did import any vight which 
— . common with others in «liens funds j as 
— = , fiſcands, &c. A grant of “ commune alone would - 
222 paſs nothing, ant of communis paſluræ would not paſs the ſoil, | 
.proceedin it Gree Jac. 5790. CT RAE —— are by 
is 008 1 ; , N 
for | : 4 
P. 185. vern the conſtruction. The word tenextes in pleading never pi 


(Caſes quored fies tenants for years, but Zexentes terrarum tenants in fee, Cale of 
pro quer« in Reokby, Mich. term g tne. 
1 Ventris 260. Plaintiff himſelf, in another part of his declaration, has uſed the a 
2 Cro. 272. word. communie in the Apes ys . 


r Ce. . 
„ If it be hebel that the word compunis mag be x * 
. ſurpluſage, yet. even then the declaration will remain non 25 5 


then it will be for incloſing ſo many acres terre, viz. A table lan 
; {ir tht the gl pot of th ward terra) parcel pe s 


in favour of the defendant in error, that this ward 
it made the declaration nonſenſe, ſhould be rejected as 
_ But it was ſtrongly argued, that this: word-- communis 
not being a claſſical but a legal and technieal- ward; and being 4 
word which in common parlance, nay in acts of parliament, ſome- 
times ſignifies the place as well as right of common, might, eſpe- 
.cially after a verdict, be received in the ſame ſenſe; and many are 
the caſes where improper and impoſſible words have. been alded 
1 3 Læuinæ 336. 1 Rolle's Abr. 77. Styles 296. 


S NMod. 24% Juſtice Eyre: Very hard, that after a verdiQ this word ſhould not 
receive that ſenſe, which it will do in common parlance, - nay in 
acts of parliament, and very good authors; as in Du Preſne's Gl 
ſary, Vol. 1. upon this word. | 


P. 186. Powys junior of the ſame opinion; for if the word was not 
capable of receiving this ſenſe, he did not ſee why it might not, 
after a verdict, be clteemed a miſtake of the clerk, inſtead of com- 
munis. 

Ante 170, (He likewiſe thought it might be rejected as ſurpluſage; do though 
the legal import of the — terra when ſtanding alone is arable, 

et the word terra in conjunction with other words will ſignify all 
ſorts of land; as here acras terra, is 2 with the following 


4 words 
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— —— vocur. r. ths: no abſurdity at t all 
follows the omiſſion of the word — waſh 8 Jol. 
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Queen a” Nun. 5 R. 


Tu, was an indictment found before the .juſtices of peace, at tadiament for 
the ſeſſions, for theſe words ſpoken. of juſtices of the peace words. 
by Nun, at ſuch time as — was by warrant brought before them. 


This is 'no juſtice"of peate's 'biifineſs, ' you"/hall' not try this matter, 
heve d Care what! your os es bod in me, if Thad jou in anttbe 


ot git peed but vpon being found guilty, 8 8 
It was moved in arreſt of judyment, that theſe wats yds in- 
dictable. 
In the caſe of Qyern and L 2 Anne, term HBI. and el . 
2 Ralle j Abr. 78, 79. reſolved, that words ate not indictable, un-; 
leſs they have a direct and immediate tendency, and not by con- as onde 
ion _— ication, to the breach of the peace, | 
whrſon, Paſcb. 7 Ann. 3 a juſtice of * Salk. 698. 
4 Bl, eee, for. al fuc « warrant, held not in- | 
ens 
* Quem and Soley, Mitch, 4 Ann. ſaying of Jules ne That « P.18 
be would judge in any cauſe ee before him according to bis affec- 1 
tion, held not indictable. 
Queen, and Lycaſſel, Hil. 1712. ſaying of 
deſerwed to be banged for _— "ſuch a num order, held not in- 
dictabe. 
1 Aud. 3. Ling bis bond r t and ſaying, V were 


wt affize-time, I would not take 2 language from you, held no af- 
fault. 


It was likewiſe infiſted u 
yet they were not indictab 
and fer miner. 


juſtice of peace, be 


n, that if theſe words were indictable, 
before juſtices of the peace, but yr 


To maintain the indictment, the caſe of Lord Darcy in the Star- N. B. Theſe 
Chamber, Hobart 120. was quoted, where Du ie, and I will main- 
tain it, with my life, held words finable. 

That this was a caſe in the Star- chamber, is no objection to its 
authority ; becauſe whatever authority that court exerciſed lawfully, 
the ſame may this court. 

It was likewiſe ſaid; that the preſent caſe differed from all thoſe 
cited in this, that thaugh they were words ſpoken of juſtices of the 
peace, yet it was of juſtices when abſent ; whereas here the juſtices 


were preſent, and preſiding at the ſeffions. 
Vor. X. K k 


a letter. 


Court 


were in 


#\ 
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Court inclined to the opinion, That the words were not indicta. 
ble, as laid in this iodiiment ; becauſe they did not carry any ne. 
ceſſary intendment of a challenge, or intent to break the peace, a 
in Lord Darcy's. caſe the words do; eſpecially when it appears in 
this very indictment, that this Nun was a wheelwright, and fo not 
+ likely to challenge or-be-challenged. | 


P. 188, q | _ Queen 1 "" B R. 
\$. Tx, 101. FTAFFORD had been outlawed for high tr 3 


« Outlawry for O tained from the crown a writ of error to reverſe, this outlawry, 
Farin e, and the Attorney General had orders to confeſs in court the error | 


verüng it. aſſigned, which was an error in. fact, ui. That he was outlawed by 
. a wrong addition, which the attorney did accordingly : the court 
as therefore. prayed, that the outlawry might be teverſed. _ 


Matter cre Bot Chief Juſtice Parker was of opinion, thot though in outlaw 
— * fo e af warnin . * 
er. lands are a. {cire facies before wry be-reverſed, 2 
bog muſt be done in caſe of felony, | becauſe in treaſon the forfeittre 5 

to the crown yet he ſaw no-reaſon to-diftinguiſh between-outlaw- 
ry for felony, and outlawry for treaſon, as to the ter- tenants; for 


# 


* 


in Caſe of treaſon, where the forfeiture is to the crown, the trown 
may grant theſe lands to others, who ought to be heard what they 
can ſay for themſelves, | before they loſe their lands. 
He thought therefore, there ſhould have been a {ate | facie 
to the ter-tenants; and himſelf pretty much, upon 
«caſt in Hex. 4. whees: ths was a ſcire factas to the ter-tenant; 
and though this was an outlawry for felony, yet the King's being 
immediate lord, made it. all one. as if it bad an outlawry for 
treaſon. _ N 8 
And the entry, in caſe of felony, as may be ſeen Cvol': Euria 
318. mentions. the ſwing og of a ſcire ſacias as a thing of abſolutc 
neceſſity, without which the judge could not reverſe the outlar-ry. 


But upon ' ſearching into - precedents, it was found, that in. fad, 

in outlawry for treaſon, there uſed to be no fire: ſucias; and the 

P. 189. precedents being fa, and it being * a ſuppoſition, not of neceflity, 
© that the crown ſhould grant theſe lands, and then out the 


patentets 
; «fro a writ of error to be brought, the outlawry was rc- 
verſed. 
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Turner and Goodwin. B.R. 


19 had been argued laſt Eaffer term, and dame how to Set ante 13. 
be ſpoken to again, It was an action of debt upoß a bong, log. 
conditioned for the payment of ſo much money, the plaintiff afligßu - 
ing over to the Heſehddant Tuch 4 jadgtnent againſt D. 


Serjeant Pratt for the defendant, infiſted, that the Wing was For the de- 
a condition precedent to the payment. FEST; fendant. . | 

It was /faid, that in the Gbligation there were Tel proper and Cale ge 
ſigniftcunt words to the a cgdditibm, either precetſert_or ſubſe- end, 
quent; chat therefore it [ould be taken either one Way ör the other, | Jones 3. 
as would beſt anſwer the intention of the parties. „ Spring ad 
Now the intention of the parties undoubictly was, that the plaig. <= 
ar aol hive the money, and the defendant the julgtient. But Bd , 
awry now this intention tobld never be ſupported, taking it to be a Hammond. 
the WY condition fublequent;” forthe rhoiiey once paid; Eatinot be brought ©2037 433- 


d, x back gain in caſe the judgment ſhould not be aſſigned over. 2 4 
ure The law lays ſuch a ſtrefs upon fapporting the intention of the! Vents.) 


e: patties, iht it will inlerpiret Words not at all pigpet to amount to a C. ye 


; for condition, rather ' than the intention of the patties tHould be vio- 

TOWN lated ; as the 6othm ti cafe bf Co. Lil. 24. grant of an ahnulty pro 
contilio impiendends. a D 

It cannot be objected, that the deferidant ought to have concurted 


facia in doing this act, and requeſted the plaintiff to aſſign, Ce. becauſe 
won «Wl this ws an act chat it was in tlie power of the plaittiff to perform 
nant ; alone ; for the judgment would immediately pau e afſigument 
being veſt ® im the deferidant,” before his acceptance of it. of Butler P. 190. 
ry for | | | 


and Bar. 1 — 7 
| . 
rie Serjeant Cbeſbyre inſiſted for the plaintiff, that the defendant was 8 


ale WY bound to do the! firſt ner, vis, to offer to pay the money, though £2 ** plain- 
ory. he acknowledged that the payment of the money and aſſignment of 
the judgment were to be concomitant acts in the execution. | 
fat He relied much upon the replication of the plaintiff, which, 
the defendant having demurred to it, muſt be admitted as true. 
In this replication the plaintiff ſays, that he was ready to aſſign, &c. 
and requeſted the defendant to pay the money, which the defen- 
dant refuſed. This refuſal the ſerjeant inſiſted to be an abſolute re- 
fuſal, and not a conditional one, viz. unleſs the judgment was af- 
ſigned. And this abſolute refuſal of the defendant to pay the money, 
he infiſted upon to be a ſufficient diſcharge to the plaintiff from 
preparing the aſſignment. 
In 1 Zutwyche 245, Thorpe and Thorpe, moſt of this ſort of learn- 
ing is ſtated, Vide pot. Trin. 13 Ann. 
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Seſtern and  Cibber. Bo" 


Debt by af. H Is was an Aion of debe upon a bood braoght-y the Pig 
E I tiff as aſſignee of a bail- bond; and upon demurrer, theſe ob- 
ions were taken to the declaration. | 
1ſt objefiion 1, That the breach of the condition was ſet forth to 1 
' to the decla· appearing ſecundum exigentiam brevis, & ſecundum formam brevis; 
a. \whereas it-ought to have been, his not appearing nd the return: of 
me writ. 1 Levinz 145. 3 Levinz. 243. 
p. 191. * 2gly, It was ohjected, that the very foundation, of the alen, 
nl viz, the breach, was ſet forth by way of recital, cumgue etiam nun 
apparuit; which ought to have been expreſly. averred, that, ſo the 
defendant might have the liberty of , it. {6s 441. 
2 Jones 197. 2 Levinz 206. 

34 ObjeRtion. 1855 Not ſet forth upon what day the writ was es and 
then non conftat, whether he did or did not appear ſccumum gan 

tiam brevis; eee emen e | 


c. Judge Eyre: "This caſe differs very much From'the cao bl 3 
uk ſuing this bond himſelf; for 2 be has nothing 10 de but 
declare upon the bond; but where the action -is brought by the 
aſſignee, there it is the forfeiture that gives the action; which here 
1s the non-appearance, and is a matter. traverſable, and matt dot be 
ſet forth by way of recital, but muſt be. poſitively averred. 
It is true, that the declaring i in an indebitatus afſumpfit: is cumpue 
etiam he was indebted: ſo ina bond, quad cum per iquoddam ſcrip- 
tum ſuum obligator'. But then in the firſt caſe it is the promiſe, and 
in the ſecond. the breach of the condition, which. gives the action; 
both which are ever poſitively averred, and not ſet forth by way of 
recital. 


Thigh Joltice Parker : Not true, that thaw | is no Sage a — 
is only ſet forth by way of recital; for the pleas of non aſſumpfit, and 
non 7 fattum, are both of them pleas that traverſe matters, in thoſe 
reſpective actions, that are pleaded by way of recital. 

The return of the writ not being ſet forth, a fatal objection. 


© Vide caſe of Norton and Syms in Hobart's _ 12. and Turner's 
Caſe in 8 Co, Rep. 132. Adjournatur. 
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118 eee e B. 8 
5 the caſe; and it was inſiſted upon for error, that there fen the ca 
hould have been no final judgment, but a reſpondeas oufter/ = 1 . 
But it was inſiſted by the defendant in error, that it was the con- Nabe . 
cluſion of a plea chat made it either a plea in bar, ot a plea in abate- les 70 
de the matter of that plea what it will; and that here the ples id bar 
was concluded with a petit judicium de narratione, which RED 
always the concluſion of a plea in 7 -_n e e-fingl Wau 
2 goons D 3 


2 It is true, that it Nn be the mat- 
e er ere anne bar ot abate- 


ment. | ba) 


I is nue likewife,- that petit ee Wee is general 
the concluſion of a plea in bar; for where there is either à writ r 
demanding judgment of the declaration is a confeflion 
that the writ or bill is good: but the difficulty in this caſe ariſes _ 
re een 8 the | 
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"; Queen and Bluſcot. B. R. 1 
3 3 4% indiement for a judiciat erjury, Feeding, | 
whether one produced as an evidence for the Qyeen, might not Whether . + 00 


be examined upon 4 veyer dire, as the” common = is in civil gence for the 
wt Dd 


| Ir wid" inGAGE by the Cute for the Sik that the d —_ 
ſhould not be put, becauſe the conſequence would * be, that no ſuch “ P. 193. 
proſecutions could ever go on; for there is ſcarce any proſecutor, but 
if aſked, whether he be intereſted in the event of a cauſe, muſt ſay 
he is. For exatnple, Where the owner proſecutes an indictment * In ſome cri- 
felony for ſtolen s, he is concerned in intereſt, for he will bonne. 
intitled to reſtitution, and yet his evidence is admitted. So like- ſons are al- 
wiſe, where an indictment is removed by certiorari from the ſeſſions lowed as wit- 
into B. R. notwithſtanding the proſecutor in that caſe, if the de. 
fendant be convicted, is by the ſtatute intitled to his coſts, yet be is 
allowed as a witneſs. | 

So likewiſe there are ſeveral caſe where, though a man will 
in caſe of conviction be intitled to forty hs yet his evidence 
ſhall be received. 


4 
vo 1. K. L 1 And 
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P calls of The hen and Dine of Tank, nd 7% an 
and Cobbam, where the informer was refuſed to be an evidence; 
l v4 r chat there 
it did appear upon t record, r 
ü a4 witneſſes were intereſted, 

5 In hu and, th ie of the pron cu may allow 
ng. Er ay A | ae 5 
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Ip | Chief Juſtice Parker : tis 6 principle ROPE Re 


| proving wit- every man ſhall be tried by @ fair jury, and that evidence ſhall be 
_ r gs 4 — tried his 


"nc 2 ber by dei a perſon offered ene, int — 2 


8 20 W upon a * 
peri qi Ll be. 
pe on not worn 2 
; 8 it (I hope) ever hereafter. Objections opens wor ders ſtarted: as 
. — upon 0 the nature of thoſe queſtions, that ſhall be e who then 


ee taking ſoch an oath. 
—— — de of the robbery that is founded upon the ebe 


ere a NN 

+ A to. the caſes put upon the Katutes where arty pounda-ee- 
*P. 194. ward, Ge. N 
Intereſied „ cx eee 


4 giving "he proc of off IE 
W pb 2 which was deſigned to diſcountenance the te- 

IEC ne 7 ſuits by certiorari, would give the greateſt 3 

1 2 7 2 is 9 As for por ow, and — = 
intereſt of t Fee upon ome 
other way, it is an irrational diſtinction, «ele ent 
wiſdom of the law, 

As to the objection taken from the inconvenience of 

general and common queſtion, becauſe probably he — yn arg it 
in the affirmative ; ing in it, for he may be aſked. to explain 
the nature of bis intereſt, that ſo the court may be nn * 
his intereſt is ſuch as Wann 


He was accordingly ſworn upon a dire. 


Chief Juſtice Parter: (In ſumming up the evidence, _ 
There is this difference between a proſecution for perjury, and a bare 
conteſt — property, at! in the latter caſe the maꝛter ſtands in- 

- different; 
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nts aun e evidence hell turn 


— 


differents, and, therefore «/ credible and. probab! 
the ſcale in favour: of either party: but in the former, preſumption 
is ever to he made in favour of 


but it maß be 4 eg nad clear enjdence, and more numeroue 2 
2 for elſe only oath againſt ® P. 195. 
. A miſtake got enough. to gend d men of perjury ; the oath A wits vs 
muſt be aot only falſe, but wilful and malicious. „ ies. 

I remember -a caſe, ruled by my predeceſſor, whete a perſon 

ſwore, that he faw and read ſuch a decd, and it proved upon the 

trial to be only the counterpart, which be faw ; and yet held no pet- 
9 | 4 

It is my e petjuty may be comm 
tial matter, 1 do not remember that, 
; T have heard a 


(cal 
+ But gow though the matter of this cath was but 


conlidered in relation to the point in queſtion, upon = 
the trial, in which the oath was given, yet it was all his oath, his 
entire evidence. 2 | 7 | \ > $; * | 


But if pecjucy may be committed in enatier of circumſtance, it 
muſt be a material circumſtance ; a circumſtance of that weight, 
Gat without it he could got hope to find otcdit with the jury. 
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Harriſon and Thoraborough. 


TZ Harriſon gat @ wit- Afton for 


orfwear bi ö , be (innuendo 
2 — D pr adit: ey for 
theſe following words, ſpoken at another time, Tuo dyers 5 
ere gone off, (intends become bankrupt) and for augbt I know, Har- 


riſon 


| Airy Te erm n n Ann ; "Þ 
riſen will hs þ too, within this time . for the 
plaintif}, and joint damages given. And now the court was * 
ved in arreſt of judgment, that the words were not «ionable." | 


wage in; For though the deere of the 1 if they ee, 
certain enough; yet w en he goes on and Mays, Tru, or 4, 
— bired one Bei * — bimſelf, it becomes altogether = 
to whom the words relate; and to this purpoſe were cited 1 Nl“ 
Hod. 268, Ar. 81. and 1 ade . the n wete, ene den three, 
Sc. 
It was © likewiſe, thatithe wendy were not actionable, be- 
P. 197. cauſe they did not ſet forth that what the one * Was forfworn in 
was a material point in the cauſe Kine gd n 
It was ſaid further, that ſuppoſing ben word ee actionable, 
yet if the a e chi * ſpoken at à different time, 
were not aCtionable, ma being , the 
ment muſt be arreſted; 2 ay AF 
And it was ſaid, that thoſe words were not actionable, becauſe 
the word gone off was a word capable of various conftruRions ; id 
was therefore to be taken in the moſt favourable ſenſe.” 3 Mod. 
155. aQion brought for theſe worde, Walen n euch, r will 
never return again; and court divided. 
Office of in- · And if the words themſelves were not en the Pinilends Will 
_— help it; for an innuendo i is not to ſet forth new matter, but to 
Salk. 513. refer to ſomething already mentioned in the declaration. E and 
Greepe, Næunbam, intivendo! Newnbam in Devonſhire.” 4 Co. Ry. 
20, a. butnt my barn, -#awendo full of corn. la both theſe cafes 
innuendo void, becauſe it ſets forth new matter. 
It was likewiſe faid, that the action would not lie unleſs Bell had 
actually forſworn himfelf , which perhaps the words got, Cc. do 
not neceſſarily imply. 


ſt. Court of opinion, that the plaintiff ſhould have judgment. Pre- 
Preeiem i cedents, not of equal authority in actions for 2 in other ac- 
words not of tions, becauſe norma loquend:, is the rule for the interpretation of 
_ * words; and this rule is different in one age from what it is in ano- 
other aQions, ther. The words that an hundred years ago did pot import a ſlan- 
_— words derous ſenſe, now may 3 and fo vice verſa. 


fignification, 

* 2 In this kind of actions for words, my are not of very great 
. words of no antiquity, the courts did at firſt, as much as they could; diſcounte- 
great anti- nance them; and that for a wiſe reaſon, becauſe generally brought 
Wy. for contention and vexation ; and therefore when the words wete 


Hob. 268. — of two conſtractions, the court always took them tier 


1 08. . But latterly theſe actions have been more countehtanced ; for 
men's tongues growing more virulent, and irreparable damage way 
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n Nn that unleſs men can 
get ſatisfaction by law, they will be apt to take it themſelves. The 
rule therefore, that has now prevailed, is, that words are to be taken 
in that ſenſe that is moſt natural and obvious, and in which, thoſe : 
to whom they are ſpoken, will be ſure to underſtand them. 

The words you or be, &c. do not render the former uncertain 
r Sc. ins by now — viz, who 
—— if the words were A. or D. did, &c. either A. or D. 
might bring an action; but then there muſt be an averment, that 
neither of them did it. 

Not neveſlry v the maintaining of this aQion, that Bel dd i 
forſwear himſelf. | 

The 6gnification of the words gone of, very well known among 
merchants, | S119 

The Joring lild dawn totreraing znnuendo's, undoubtedly true, Hob. 2, 3. 6, 
when underſtood of matters of fact: but here the innuendos were not 45: 
introductoty of ne matters of fact, but only explanatory of the 
foregoing words. Judgment pro quer. 


Caſes quoted by the counſel for the plaintiff, in anſwer to the 
uncertainty of the words, were Latch 219. 2 Keble 718. Styles 
142, 2 Cro. 40%. nos, 217. 1 E 277. 1 Cro, 236, 
Dyer * ds 5 


bogs and Delme. B.R. 
Tux. was an information agai 


to the court of *. this challenge being allowed, a venire * P. 199- 
"cm to 
defendant challenged the array, og returned by a ſheriff, that Salk 154. 
was concerned in intereſt, as be was a freeman of the city of London; A . 
upon this a venire was directed to the coroner. Salle. 162. 
But before any return, the counſel for the Queen entred a ſuggeſ- Hob. 233. 
tion upon record, ſetting forth, that the queſtion to be decided upon 

this trial ial deing, whether the right of election was in the freemen 

only, or in all thoſe who paid ſcot and lot, (freemen or no freemen) 

it appeared from the nature of the thing, that it was-impofſible for 

an impartial jury to come out of London, and therefore they prayed 

a venire to the ſheriff of Surrey, the adjacent county. 


*Fhe 


* 


oggeſtion, av deing 
. with what they hd beſos min 


record. 
TT it was infiſted, thas this 


en ks e wan; 


arifing r or not known at the time, when, upon the F 
allowance of the challenge to the array, for tho partiality of 'one 2 
ſheriff, range wn ages hoon cod grind} it was how m 
too late to make it. at 
But what was moſt ſtrongly urged was, that/ the' counfel forithe ar 
Queen, by challenging the array, and a vermire to the other ne 
ſheriff of London, had thereby admitted upon record, that an im. th 
, partial jury might come out of Londen and therefore they ſhould BW ... 
| not now, in dilaffirmance of what 281 28. —— be al. of: 
| lowed to make this ſuggeſtion. all, 
4 It was faid that theſe ſuggeſtions were in their date 155 
= N | re zh pc ” 
) ns being in the nature of cha whatever for 
p. 200. aber pers e e y © ou by parity w] 
of reaſon, prove the illegality of the 
Caſes quoted were 22 Ed. 4. F. 3. placito 11. Cre, Jac 5, a6. pn 
15 H. 7. 9. Robinſon's Entrves, pa. 144% Moore fg N 4 EA. 4. b. 50 
Dyer 25. FF 643% 1 +. ah 
Bous. In the following term it was infiſted, in favour of the 1 
that the defendant, by his challenge to the array, had _ 2 
whatever admiſſion upon recorq the Tung out the venire io the other w. 
ſheriff might 2 to. 8 


For the ſake of having trials fair, and to prevent delay of juſtice, 

cballenges are favoured in law; hence allowed by law to make ſe 
_ veral challenges ar-the fame time. Ca. Lit. 158. . 

Though a challeoge be in efe at the time of the former, yet if 
the party had not, by reaſonable ivtendment, notice of che cauſe of 
challenge, he is not eſtopped: now this ſuggeſtion depends intirely 

upon the knowledge of the cuſtoms: of the city of London, which 
cuſtoms the crown is a ſtranger to. 

Befides, there is no arguing from proceedings at law between ſub- 
jects, to ſuits where the crown is party; becauſe the crown has ſe- 
veral privileges above a ſubject; as the crown may waive theit de- 
murter, take iſſue and waive that iſſue, Yaughan 65. Dyer $3. 
.1 Ventrii 17, the-crown may change their own venue. 
may amend her pleadings at any time; nor will any eſtoppel 
the crown, Hebart 39. 1 Stderfin 412. Adjournatur. 
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Abrahat asd Brandon B. R. 


HE arbitrators taking notice of the difference betwen the par- Com. Rep. 
| ties, award, that the defendant ſhall pay to the plaintiff 0 5 
much money upon the f of April, ſo much upon the 1/ of May; * "a 
abd that the patties ſhall' pay one pound five ſhillings each, to the A releaſe a 
arbitrators, for the trouble ; and that upon Front predict * mg. warded to be 
net* upon the 1½ of May, the parties 2 give mutual teleaſes to dug ef the 
the time of the making the award. 378 award, good 
intended that any new difference has ariſen between the time of the ſubmiſſion and of the award. 1 
of all, &c. w the time-of the ſubmiſſon, « good performayce of an award. ordering a releaſe to be given of 


all, &c. to the time of the award, for that part of the teleaſe which extends to the intermediate time out of 


GC W 


for nothing was awarded in favour of the defendant but the releaſe, 
which the deferidant had no remedy for at law ; for the plaintiff 
was not by the award bound to make the releaſe until after payment 
monet' predict upon the , of May, Now manet' predit# refers 
not only to the ſums awarded to be paid upon the 8. May, but 
all the ſums, and therefore to the ſum awarded to be paid to the 
arbitrators, which part of the award is entirely vod. | 
Boſides, the releaſe awarded by the arbirators is a releaſe excoed- 
ing their power, which extends only to the time of ſubmiſſion ; 
whereas the releaſe, according to the award, extends to the time of 
the award made. | | 


Court of opinion, the award good; for m praedif? ſhall refer 
to all the fams that concerts the juſtice of the award, but not that 
ſum which does not, and as to which the award is void. =” 
And as to the ſecond" objection, it is capable of two anſwers ; one Salk. 74. 
1 common one, vi. That it ſhall not be. intended that any new 
difference has ariſen between the time of the ſubmiſſion, and of the Salk. 75. 
award, unleſs it be ſhewr eſpecially that there has. 
The other anſwer is, that a releaſe of all, &c. to the time of the 
ſubmiſſion, is a good nce of an award, ordering a releaſe 
to be given of all, Gr. to the time of the award, This Chief 
Jaſtice Parker ſaid he took down from Chief juſlice Hat's own 
mouth, in the caſe of Freemen and Bernard, 8 Will. The counſel 8. H. 6. 
likewiſe quoted Lutw, 524, 549. to the fame purpoſe. The reafon 
s plain, ſe that part of * the releaſe, which extends to the * p. 200. 
intermediate time, exceeds the power of the arbitrators, | 


I Queen 


Que EP ce ad of "Helton f in Gan Cornwall 
? „„ 751 
- T ion was, 1 a Kale e 
the 7 2 and the counſel do not take it up, but inſiſt mY 
other facts, which are found againſt them; whereas had the counſel 
| infiſted upon the matter of law ſtirred by the judge, the verdict mult 
have paſſed for them, whether this i is ſufficient cauſe to move. for a 
new trial. 


- 


i ys Chicf oftice Parker : The ing pry ral of *. or 
ne cal; it Jolie; about the year 1652. when the firſt new trial i 
þ granted for exceſſive damages. Experience ſhews, that they ate 
Where grant- grantable, as well for a fault in the judge, as jury, in cauſes tried 
— at Nifi priu; becauſe a. judge of N prius acts rather in a min- 
549- ſterial than judicial capacity ; and the ground and foundation of 
granting new trials, when-either the judge or jury are e ts 
one and the ſame, i. doing juſtice to the 
The queſtion in this caſe, I take to be this, r we are P 
bound down by forms of law, as that we ſee a verdict given 
2 to a point of law, (which the judge himſelf took notice ol. 
and yet for want of the counſel's s doing thei 3 
was not inſiſted upon) we cannot grant a new trial. 
When a point * law ariſes, whether the counſel infiſt, or 1 
inſiſt upon it, Judge bound to ditect the jury accordingly. 
But yet, if the ſupporting of this verdiQ be of no more ill n 
quence than in point of coſts, and the party has another 
left him, then I am of opinion that the party ought: to ſuffer. for 
the neglect of his “ counſel. But if the verdi& binds and'conclude 
the right of the party, then I think it hard that the party ould 1 
_— right, by a miſtake, or flip of the counſel. 


* P, 203. 


1 ſenior : It would be of vaſt inconvenience if the bare ſtir 
ring of a point at Nifi prius, and which for ought appears, neit 
judge, counſel. or jury thought upon mote,” ſhould be a ground fe 
granting a new trial ; for it-may be, the reaſon why it was not il 
ſiſted upon by the cine Was, becauſe they knew the- other f 
had evidence, that would give it a full anſwer, by quije altering 
fact. What happens now accidentally, may hereafter happen de 
fignedly ; matter may be ſlided in by the counſel, and then drop 
only in order to move for a new trial; and it is better to ſuffer'a pat 
ticular inconvenience, than open the way to a general miſchief. 
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9 B. R. F. 204. 
(The Jullice Porker erbse the reſolution 2 Award, 


h this caſe tw 
ode atk a 980 Se Aid... 4440 1 
, ;Whethet the bench de well aſſigned? | | 2 wag 42) \ 
Atta ile J, We 


edt e —.— 54884, 
wth We ho e 19 the: re n 


The award was made tt 237% of Tate, n Aua ördert fo 


which by the award a, a nat, to be due until 
the r be e 2 ts B. in fakj ion of is s, which 
ke arbitrators did Ju Jo to be owl 7 75 B. Now this reat 1 5 33 
de wpön 1 0) fu A bo the pies that the clauſe in the” © 
ward cotcttning it was void, 1 Ro. Abr. 145. b. B. is an ex 
uthority.” "And the reaſos bs | aln, 1 becauſe the rent may be- 
tome enn. either by ſurrender, or evition, before it is "2 * ere 
And this clauſe belag void, the whole award becomes void too at 
br though an award may be void in part, and good for the + Fn 
8"! this muſt not be when it is void in that part, Fa 
w lic of the award, which is the cafe here ; for if mutual relea 
xe to be iveh, though the rent be not paid according to the award, 
I. will de without remedy for that money 2 5 the arbitrators 
1 to be due to e! Saunders 292. 2 2 Cre. 584. 044 


, Suppo og this to be 
bat oy pee 55 well aſſigt 
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* — that their award ſhould extend to ſuits depending between 
A. and B. and others. Bot be the intention of the parties what it 


0 


rr *it is avident ghot-neſther-tho; parties 10 the. l 
arhitratots, did deſign the former that their ſubmiſſion, or 


Will, the law is plain, that the proſecution of a ſuit between A. and 


.. Huſband and wiſe, e egy; A law, cookidered as on 


Aſumplit. 


| pay 

dant pleads in bar, non, 
| that he was beyond ſea at the time the action accryed, aod that the 

action was begun within fix 


dant demurs, 3 and -pigigtilf jours. in demurrer 


ks be bad id ſubſtance, ahd that there is n 


1 0 and others, is no „ — 1 Rolle's Alr. 246. 


ſe of Brockas and Sir Jabn Savage, a much ſtronger caſe ; becauſe 


ſon. 
"my certicrari to return the 2 of a ſuit been 4.and A u- 


turn of a record between A. and B. and C. the record not removed. 
. 


Mich. 12 Gulielmi, indictment in this ee The 
ROW ARA ese 5 n Wt 


Caſes quoted arg 27. EEO : Ri, 


3- 18, gore ag 17 1 Abr. 412. 20 H. 6, 41. 
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| Aubry and Forteſeu TY 


\LAINTIFF. declares, that the defendant debted to 
" the plaimiff, pro qpert & labore, ; Se. promiſed is on th 
| upon the 1% of May, Wc. The deſen- 
jumpft infre ſex ans; plaintiff replies. 


ack aww any, upon which ff 


. . + # : A 
785 4 7 Dt. +4 * 10 


plaintiff, Tus caſe, 8 Rep.1 32. was quoted, "Watt the 
replication only ic aid 


For the 


5p. 206, the bar, which replication is vitious, & and to this replication the de- 


Ame 104. 


fendant demuts, yet the plaintiff muſt have his judgment, becauſe 
though the replication be naught, yet not being bs inforce the cauſe 
of action, but to avoid the bar, which is bed in ſubſtance, (for the 
bar ſhould bave been a9 non accrevit, + and bl 
no prejudice to the Phintiff, * 


What was moſt materially infited a apoy 6 the defendant was, 
that the whole record was, what the court were to found their wu 
inent upon ; that therefore if it appeared upon the whole 
the plaintiff had no cauſe of action, whether by reaſon of 5 
bar, replication, Cc. (not material which) the plaintiff could never 
have judgment. And here the plaintiff by his own. replication had 
quite deſtroyed his cauſe of action, for he did admit, that he had 
not brought his action within fix years after the cauſe of action ac- 


Statute of crued, 96 
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in bis replication, Gn Lg CEC Eg PI" he 
act. v4. ien 00: aum mene ce e EDI e eee 

Adtions of afſumpfit not mentioned in the ſaving clauſe ; and ö 

y it is plain chat the plaintiff is not intitled do the benefit 
ol the ſaving, by the letter of t. Jae 
And that the ſaving in the ſtatute of Hinitualons No be ex- $atk 
tended;- to equity, the reſolution! in Gaſs! * 
the ſhutting up of courts tempore Guerre, dots fall under 
the ſaving (a , reſolution dem e — Chi Juſtice Hott) is 


420. 
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4 * Univerfi of Cambrid vt ArchbilKs 05 volk, * P, 207. 
1. , . l 8 ratts...B B. R. = 1 


rr len 1 ce alone 
n A et tha ert of GB. upon a 8 Mod. 148. 


impedit brought ——— and ſcholars of the Ne 
——- of Cambridge, againſt che archbiſho — — * 


11 Jacsbi f. cope g. Which di 
convict, from Ec. and veſts ſuch — 
ol the two univerſities t finely. 


11209] en e 1024 4 1460 ba wolengfy wry min T 

1% — > a6 « slot ods beef 

ir, Cn „ 
that the univerſity of Cambridge were incorporated the name 2 

; runner 


a Wrong name, were a good 
e —_— 


| It was iaſiſted ia behalf of plaintitf in error, that king's 
bee ne en, for this 
22 Ed. 4. 34. 13 H. 7. 14. name of a corporation compared to 
nme ar ur Bein platits 27." 


— was argued by Serjeant Cheſhyre- for. defendant in ee 8 
corporation may have one name by which they may take, and abo- fendzet in 
ther by which they may ſue.” 1 Roll- : Abr. 513. therefore o je. ©" 
guitur, that, becauſe the univerſity was incorporated by dhe n 
they cannot be impleaded, or ſue: by another. 

He argued, tar the ad of parka ment, veſting this right bk 
by the name of chancellor and icholars, was an incorporating of thtm 
by that name, guaad this particular & purpoſe; ' This, he:ſaid; — 208. 
be done by letters patent, 2 H. 7. 13. 4 Leon, 190. Jene vy 

act 


good por de plain- 


were cited 4 EA 4. 7. tif in tor. 
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of parliaments anid-if-this ſhould-be ſo, then tho very a of 
ets od evi ARRIEUNGS? Me? 
Co. Lit. 303. 8. A ples in abatement muſt be certain to eve 
Per ß D 
ö 
abatement, viz. 8 —— noma ares the writ 
" of the plaintiff, a m DV 3 280! re 
. He inſiſted laſtly, that this variance was not a material — be 
eee 
| ; 0 L pater. 811 
The reply. To this it was replied, by the counted for the iplainiff in error, 
that if the caſe were really ſo, that the univerſity of Cambridge had 
one name to take, and another to ſae hy, elus ought to have been 
ſhewn by the other fide, That the act of parliament operated only 
* way of 3 perſone, as in a deviſe, and not PORN 


89 


70 1 ] 1 J N 
Not hat $6 this | ftatate did incorporate them, (ys this A 
ſhi by the * Sc, yet the of à new charter by 
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Court. - "Parkeri Chief Juſties: The declaraddon ſets anche oa of 
- lament, as an authority to iue by that: name; Which puts it open 
the defendant to ſhew ſome ſpeeial matter to avoid it, "ns the" abep- 
tape ofanother charter by'another name, ſubſequenr ds the ck. 
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cient to umopne 10 c deſerpto perſon 40 enable perſon to titke, 
will be ſufficient for him to ſue lʒꝝgꝛʒ- ASSL 


, * Therſecond in this cafe was, that e“ of 
Cambridge had — Pe d eee for warit of 
ided comuictus oft. + | 


But ta this-it danced, that dee wd r the defaife-withh 
conviction of itſelf ; and therefore the ſpecial concyation. of 140 — 


: wins of foperfluous and unheceſſary, . 221 
bers? And to chis opi ion the court inclined. 
This laſt depended e. e l. f CD 


Adjournatur. 
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Parker and Langly. B. R. 


8 nor delivered the reſolution of the court to Sec ante 145. 
be, that the declaration was naught, for want of ſhewing Anion Fon. 
what became of the former action; whereas it ought to have been = proſecu- 
ſhe wn, that that was falſe and hopeleſs. | | * tion, and upon 

As the declaration now ftands, the firſt ſoit may either, , Be lagen | 
determined; or ady, It may be deſerted; or 3dy, It may be ſtill def bras 
regularly going on; & non confiat, which of theſe three is the mat- Plaintiff bad 
er of fat, Fo | — 

If the 1%, non cunſtat whether determined for or againſt the —— what 


tiff; if for the plaintiff, then there is no colour for this action. — of the 

If the ad were the matter of fact, deſertion is an indication of its profecution. 
being falſe and hopelefs, and then indeed this action would be main- 
tainable; and for this purpoſe there is a very ſtrong caſe in V. 

4 93. 9 f — © 
117 the zu be the matter of fact, then the action is brought too Salk. 1;. 
ſoon, 2 Nich. 3. 9. Held by all the Judges, that the firſt action 
muſt be firſt- determined, becauſe non intelligitur, ſays the book, 
ge ter minetur, that the action was unjuſt. Dyer 285. Ho- 
bart 267. 

No — can ſay of an action ſtill depending, that it is falſe or 
malicious. The ſame rule holds in criminal caſes. * 7ehverton 116. * P. 2 10. 
Siderfin 1 5. 1 Saunders 228. 2 Keble 476. In an action for a ma- 
icious ĩndictment, the plaintiff mult in his declaration ſhew what 
decame of the indictment. | A 07 MLS © | 

A verdict, or a plea in bar, admitting and confefling the firſt ac- 
tion to be falſe and hopeleſs, may cure this defect in à declaration. 

Raym. 418. 2 Keble 456, 753. 3 Keble 781: | 
The admitting this declaration to be good, notwithſtanding this 
omiſſion, would introduce great abſurdities, vi. inconſiſtent and 
incongruous verdicts in different actions. "RY 

Indeed, if the firſt action goes off by nonſuit, it may be ſaid, 
that in another action brought for the ſame cauſe, there may be a 
erdict given inconſiſtent with the verdict given in the preſent cauſe: 
this may be, but the poſhbility of ſuch a verdict in a future, and 
not exiſting action, ſhall not hinder a man from bringing ſuch an 
ation as this. The entries uphold this opinion, Afton 40. 

Brownlow Nediuiuus 61. Robinſon 91, Judgment given pro d,. 


Obiter diFum by. the Chief Juſtice in this reſolution, that where 
the title is of one fort of action, there the declaration can never 
change it to another ; but it may make a fatal variance between the 
tit and the declaration. 1 Yentris 19. 2 Rille's Rep. 49. 
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See ante 192. 
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Johnibn 8 . 


Cut Juſtice Parker delivered; tho teſalution of the court to 
<4 ba That the judgment of the. court of C. B. Guld be. af- 


2 judicium de billa, the forms of leading in abatement. 

Petit judicium de norratione, form of pleading in bar. 

Demanding, judgment of the declaration, is underſtood to de de- 
manding judgment of the caſe in the declaration. 

The demanding judgment of the bill, is as much as to fay, ſince 
the declaration is your caſe, which i eg ſuppoſed to be, you 
have brought a wrong bill. 

e the Gle,/ nod cthe-deaturativa 
being the very firſt ſtep in the — Meme. 
neous, for every cauſe mult begin either by writ. or bill) neither of 
theſe two forms of pleading were proper: not petit judicium de billa, 
for there was none; not judicium de narratione, for it was not the 
caſe in the declaration, but want of a bill that was the error. The 
defendant therefore in the original action ſhould have concluded his 


plea thus, petit judicium fi reſpondere compelli debeat « 


bee poſt. 296. Queen and Blagden. B. R. 


Information 


"HIS was an information, in nature of a quo warrants, againſt 


named 6 the defendant, to know by what authority Blagden exerciſed 


quo warranto. 


* P, 212. 


the office of Port- reve in the borough of Honiton - 

The defendant in his bar, ſets forth his right to that office ; and 
concludes with a traverſe, abſque loc that the defendant uſt "oY 
office. The crown in its replication, taking no notice of 
cial title ſet forth by the defendant, joins iſſue upon the traverſe — 
uſurpavit, &c. and upon this demurrer is — oy 


Powys junior : I ever took it, that in this caſe, the ab/ſque loc, Gr. 


was but meer matter of form, and a reſpectful way of concluding 
the plea. 


* Parker Chief Juſtice: The queſtion turns upon this, whether 
the traverſe be only matter of form? for if ſo, 2 cannot take 
iſſue upon it; but if it be a material part of the plea, moſt certainly 
the crown may do it. See poſt. 296. 
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uE -court was moved to quaſh a. oonviction upon the ſtatute exceptions 
| 8 Ane, againſt a baker, for ſolling of bread. 8 4 conn, 
2 , | F Se, Tr. 576. 
Exceptions taken to the conviction were, that here it appears upon : Exception 
the _— that information was given the 8th day, of DE 2 
ſence done upon the 5th: and the act of parliament requires the 
information to be given in three days aſter the offence committed. 


Parker Chief Juſtice: Not ſettled, whether the time in this act 
of parliament is to be taken inclufively, or excluſively; for the law 
allows no fraction of a day. Generally computation of time in penal 
laws, is taken incluſively. 


Eyre : This a point never ſettled. 


Powys ſenior was of opinion, that the three days were to be 
reckoned excluſively. | 


Another exception was taken, that the conviction ſets forth the 2d Exception. 
bread to be bought apud domum five ſhopam of the baker, 
ſituate in the pariſh of Sf. Sepulcbre, in Com. Midd. infra juriſdittio- 
nem of the juſtices. It was ſaid that it was uncertain whether the 
bread * was bought at the ſhop or the houſe, and uncertain which . p. 213. 
of the two were ſituate in Com. Midd, ira, &c. and conſequently - 
uncertain whether the juſtices had juriſdiQion ? 


Powys ſenior : Both houſe and ſhop muſt be ſituate, Gc. for tho 
word fituate plainly relates to both. | 


Then it was objected to the conviction, that the conviction ſets 3d Exception. 
forth, that being debite ſummonitus, and not appearing, they pro- 
ceeded, &c. whereas natural juſtice requires, that the 4 
e eee allowed him for the making his 

ence. . 


Parker Chief Juſtice : This is a material objection: not ſaid that 
he was ſummoned to appear at a certain time, or any time, or when 
the ſummons was made. 


Powys junior: To be conſidered, Whether, when it is ſaid that 
he was debite ſummonitus, the word debite does not import all rea- 
ſonable circumſtances relating to that ſummons ; and I am of opi- 
nion it does, 

3 Another 


. 
- 
” 
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4thBxceprion. Another objection to the conviction was, that the evidence upon 
wal which he was convicted is not ſet forth. Said indeed that the wit- 


— neſs was ſworn de veritate: pramiſſorum ; but it does not appear 


2 — what the anſwer of the witneſs was. It is indeed ſaid, that it did 


cauſe it doe appear, From what was ſworn to the juſtice, that he was guilty ; 
nt appezr but it ought to have appeared iſo to the court, from the nature of the 
what his eli. evidence, ſpecially ſet forth. 7 | 


dence was, 


(But oath And of this opinion was the court. 
made de veri- | * 


| rate premiſlo- Eyre: There may be another exception taken to the convition; 
Salk. 369.) for I am very doubtful, whether a juſtice of peace could, by this 
ſtatute, upon default proceed to judgment. | 


Conviction quaſhed mfr. 


*P.214. „That appearance ſupplies want of ſummons, theſe caſes quoted, 
Salk. 425 Mich. 8 Gulielmi, Mayor and Burgeſſes of Wilton, Queen and King, 


Regina ver. 


Barret, Mich. 10 Anna. 
Salk. 383. A 

Ante 148. | Jones and Gwynn. B.R. | | | 

AQion upon HIS was an action upon the caſe, wherein the plaintiff de- 


the cos fora clares, that he had always maintained a good and honeſt cha- 
Aiden. Tater among his neighbours, and that he got his livelihood by 
exerciſing /egitimo modo the faculty of a badger of corn or grain. 
That the defendant præmiſſorum non ignarus, ſed malitroſe intendem, 
Fc. cauſed him to be indicted for exercifing the trade of a badger, 
without a licence, contra formam flatuti. TOR 
Upon this declaration there is a joinder in demurrer. 
And Parker Chief Juſtice delivered the reſolution of the caurt, 
that judgment ſhould be given for the plaintiffs 


aſt Exception Exceptions taken to the declaration were four; and the firſt and 
to the decla· moſt material one was, that the indictment was declared only to be 
g. brought falo & malitioſe, but not abſque rationabili & probabil 
cauſa. 
3 To this I ſay, this action cannot indeed be ſupported, unleſs the 
Though an indictment was groundleſs and without a probable cauſe; yet no 
action upon one authority cited to prove theſe very words neceſſary to be uſed, 
the cale #07. Many authorities wherein they ate wanting. Cro. Fac. 193. 1 Rolle' 
1 Abr. 113, Ge. 
not up- a 


ported unleſs the indictment was groundleſs and without a probable cauſe, yet theſe words abſque ratio- 
mabili & probabili cauſa, not always neceſſary to be ſed, OY 


If averment of the plaintiff's honeſty, &c. and that the defen- 
dant pramſſorum non 1gnarus, will import theſe words, then her: 


they are. 


” 
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But che tro anſwer-to this objection is, that the word mal tige, e P. 21 5. 
implies. it. to be abſſue rationabili & probabili cauſa, and a great deal Import of the 


mote. | h atm Bi =" word malice. 
| Malitia is an brat of Makes, which imports what is wicked, 

and can admit of no poſſibility of excuſe. ,. Among the Romans it 

ſignified a mixture of hatred and. fraud, and what was utterly repug- 

nant to fimplieity and honeſty. Thus it is defined by Cicero: in his 

zd book de Natura Deorum ; and in his 3d book of Offices. 

Thus it is uſed in the civil law, and thus in our's. What we 

call malice implied, is murder attended with ſuch circumſtances as 

can admit of no excuſe. | 
My Lord Cate in his expoſitien of fat.-Weſt. 2. cap. 12. ſays, Stat. Welm. 

that an appeal brought per malitiam, is. an appeal that wants a foun- © © '* 

dation, and. is groundleſs, | | 
In conſpiracy, theſe words are uſed, Stamford Pl. Caron. 172. B. 
Indictment of a man, for what a civil action might have been 

brought, ĩmports. malice. 2 Mod. 306. 


2 Exception to the declaration was, that the plaintiff had not 24 Exception. 
averred, that he was licenſed to exerciſe the trale. | 
Anfever. This had been neither neceſſary nor proper. But he Anſwer. 

has ſaid enough, vi. That - /egitimo modo he exerciſed the trade of 


34 Exception to the declaration was, that it was not ſaid, that he 3d Exception: 
was acquitted by verdict. 9115 

The Anſwer is, That the word. acquietatus imports acquittal by : 
verdict. | 2 


4b Exception to the declaration was, that the proſecution of this cer. 
indictment could not be a malicious one, becauſe the plaintiff in 
his very replication, has confeſſed tbat which was a probable cauſe 
for it, viz. the uſing the trade of a badge. NES | 
To this it may be anſwered, that this is no ble cauſe ; * P. 216. 
for it. is not the-exerciſe of the trade, but doing it without a licence, Auſwer. 
that conſtitutes the crime. 


And now I come to the matter in law, viz. That the exerciſing Point in law. 
the trade of a badger, not being, &c. is not an offence indictable; 
and if fo, it is ſaid, the action is not maintainable. | 

The force and ſtrength of this objection may be reſolved into the 
lix following points: | 

, Acquittal upon an inſufficient indictment, will not intitle a 
_ 1 of autrefeis acquitted, to another indictment for the 

e offence. 


2dly, That conſpiracy lies not were the indictment was inſuffi- 


cient. 


. | P p Zah, 


| | 4 2 —— 7 * | . 
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| 34h, That conſpiracy lies not but for ſuch an indiftment, 'upon 


which the defendant was ſo acquitted, as that he may plead his ac. 


quittal in bar of another indictment. | — 
Aub By a parity of reaſon, it may be inferred, that an action 
upon the caſe will not lie likewiſe, upon an indictment for a matter 
not indictable; and upon which conſequently, there could not be 
ſuch an acquittal as could be in bar of another indictment. 
5thly, Where the matter of the indictment, though it be not 
indiQable, is infamous and ſcandalous, an action upon the caſe will 
lie, Contre where the indiftment contains matter neither indictable 
nor ſcandalous, | ng 3 5 t: 
6thly,; This action lies not, becauſe upon this indictment the party 
was never in danger; for judgment could not poſſibly be given 
againſt him. | 079.2 ik 65 
1 ſhall mert with all theſe points, in ſpeaking to the four follow. 
ing propoſitions. | Bart 20564; 1 | 
/, That to the ſuppotting of this action, it is not at all mate- 
rial, whether the indictment were ſufficient, or inſufficient, | 
2 P. 217. 24% That there enn be no argument drawn from-s parity d 
reaſon, between actions of conſpiracy and actions upon the. cafe, 


3dly, That there is no foundation for ſuch a diſtinction, as where 
the matter of the indictment is ſcandalous, and where it is not, 


4thly, That the party's being in danger, or not in danger 
the indictment, is not at all material. 9 


Addon upon As to the 3 point, vis. That the fufficiency or inſuſſiciene) 
the caſe lies of che indietment is not at all material to the ſupporting this a&tion, 
ous india. It is to be conſidered what che grounds of this action are; and 
men, though theſe are dq: A n HIP 
3 Upon the plaintiff's fide, innocence. 
Upon the defendant's, malice. | 
The damage a perſon may ſuflain by an indidtment, may relate 
either to his perſon, his ion, or his property; and each of 
Salk. 13. theſe reſolved to de a juſt ground of this action, in the caſe of Sov 
and Roberts; and damage in the laſt reſpect, uz. Property, ther: 
looked upon as ſtrong as any. | 
Caſe of It is true, that in Raymond 135. in the caſe of Chamberlain and 
Chamber. Pyeſcor, there is a reſolution not ſo agreeable with tbar of Savil and 
Preſcot de- Noberts, which yet the late Chief Juſtice Holt, in his excellent args 
aiedtobelaw. ment, upon the caſe of Saw and Roberts, where he gives the 
1 ſeems unwilling to deny to be law, though 
might. 


I own 
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lie, but upon further conſideration have changed my mind. 

For impriſonment, vexation, expence, the ſame upon v 4 ground. . P. 218. 
leſs and inſufficient indictment, as a good one. 

For quaſhing an indictment, is not always in a man's power ; 
demurring is hazardous, and what a man in prudence would not 
do, when he is ſure of being cleared by a verdict. And if upon a | 
a demurrer there be any i 0 'equally expeative'with an 
acquittal upon verdict. | 

But it is the expence, not the quantum of the expence, which is 
material. 1 C 291. 3 Edw. 3. fo. 19. 

And as the plaintiff. is — damnified by an inſufficient, as 
ſufficient indictment; ſo the malice of the defendant is not at all 
leſs becauſe the matter was not indictable, F 
. vation. 1 Nals Abr. 112. 

The only remora to thoſe actions, is the fear of d ing juſt The 2 
proſecutions ; but to — malice is a full and ſufficient anſwer, 
3 Cre. $63. Raym. 13 hs po, 

Certainly not — * that more favour ſhould be ſhewed to a objedion. 
bad indictment than a good one. 

ht to be conſidered, that a ſmall ſlip vitiates an indictment; 
. a way is opened for 
the malicious to ruin the innocent; for how eaſily may a flip be 
made on purpoſe ? 

To the caſes cited in maintenance of the objection, I anſwer, 
that one is 9 Edw. 4. 12. an action of conſpiracy ; and there I al- 
low the law to be ſo. The other is 1 s Abr. 110. which is 
indeed a caſe to the purpoſe ; but then I obſerve, that the foun- 
dation of the reſolution is built upon the parity of reaſon, that was 
ſuppoſed to be between conſpiracy and this action now before us. 


And therefore I come now to my ad point, vis, to ſhew, that Oi fe and con- 


there is no arguing from one ſort of actions to the other. Lim 8 _ 
er 
there is no arguing from one ſort of actions to the other. 


SS FERRO 72 


Actions of conſpiracy, the worſt fort of actions in the world“ P. 219. 
- be argued from; for more contrariety and repugnancy of opinions g r dife. 
than in any other ſpecies of actions whatever, rence of opi- 


I readily admit, that unleſs the indictment be either n — IPO 
or deſer td, this action is not maintainable. Nelverton 116. e indie 


ment 


ee aide ated che infificrent bo At os . 601 


Conſpiracy 
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Conſpag, — not writhour nequittal) and *the reaſon of thi, 
— Gut, 08 theonly one's becauſe this is a formed aQion, and the form 


Fay 


9 Rep. 56. 6. 2 Cv. 130. 1 Rolle's Ar. 114. A” notable caſe te- 


„tion, and the 

_ 9 and 1 Cro. 15. and likewiſe 1 Rollt's Abr. 112. 
IT wo where ſeveral good diſtinctions taken between caſe and conſpi- 
. 

8 ere een 00 


e = Mer 44, 45- Styles 10. 


2222 . 
„ee caſe, way” > Ar art e ris 
Will lie upon If an aQion upon the caſe be 'brough an indidmeut, where 
— the jury find ignoramus, there s no offi ility that there can be an 
-where there acquittäl. 2 Cv. 190. 1 Rolle's Abr. 114. 3. 2 Cro. 490. Pal. 
| Raym. 180. Similiter where indictment 
Jones 94- — Styles 372, 378. Similirer where an indictment is 
bor ror goes off on that account. 2 Cro. 32. Yelverten 


* 372, 157. 3 Keble 141. 


RED 34 Propoſition was, that there was no reaſon. 'for making a dif- 
aner of the ference, when. the matter of the indictment is ſcandalous; and when 
indictment be not. 

ſcandalous or Phe caſes beſore mentioned, ſpeak not a word of 'this difference; 
2225 and if ſcandal is mentioned, it is only mentioned in the nature of 


damage. . Jones 93. Styles 378. | 
* P, 220. . that de danger of the party was not ms 


nd of damage. 
— 2. All the = in this caſe, elk the indictment had been good, 
the party in- would only have been incurring a fine; & antea oftenſum, the -quas 
difted, ground tum of the damage not material. 

Foy 3. When upon an indictment ignoramus is returned, or when the 
inditment is coram non judice, the party is in o danger at all, yet 


this action lies. — bro quer. 


— 218. 


Queen and Inhabitants of Mancheſter. 


OVED to quaſh an order of juſtices for the payment of two 
IE ſhillings per week, until further _ to H. for the relief d 
diess for relief herſelf and four poor children. 

of H. and four 

Feats, be. The 1/? Exception was, that the order did not ſet forth that H 
cauſe not ex- was indigent, which is the very foundation of the Juſtices jun 
I that diction; and for this reaſon quaſhed. 


Sett. and Rem. 


4 Ther 


e 


Ie Er renn 


3 5 


ed 
2 


o 
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| There was another fault in the order, viz. That the money was Order to pay 


made payable until further order, whereas it ſhould have been du- money for the 
ring her poverty. | 


—_— 


| | further order, ill. Sed vide contra Salk. = 
ge Eyre : Had this been an order for ſettlement, the not na- 
2 children had been a fault. lene of fl 


and children, 
too general, Salk. 488. 1 Mod. Caſes in Law and Equity 337. 


P. 221. 


« Queen and Dunn, or Pariſhes of Halifax and Overton 
in the Weſt Riding of Yorkſhire, B. R. 


XN order müde upon the father-in-law, for maintaining the wi- Order of ju- 


dow of the ſon, quaſhed; becauſe not ſet forth in the order, — 
that the father was of ſufficient ability, in which caſe only the act bis ſon's wi- 
e — 7 
expreſſed that 
he was of ſuf - 
5 ficient ability. 


n Eaſter Term „P. 222. 


13 Annæ. B. R. 


Turner and Goodwin. 4 ante 153, 


R. Salkeld pro def. Mr. Reeves pro quer. 
It was agreed on both hands, that the queſtion was no 
more than this, Who was obliged to do the firſt act; 


for if the judgment was to be aſſigned before payment of the money, 
then judgment muſt be for the defendant ; but if, Cc. 


For the defendant it was ſaid, that theſe acts of paying the mo- Argument for 
ney, and aſſigning the judgment, were alternate acts, which cannot We defendant. 
go on quis paſſibus, but there muſt be a priority in law, 

That in law, proper and formal words of condition are not re- 
quired either in wills, grants, or contracts. 

Not in wills; Cro. Eliz. 46, 454. 2 Rolle's Rep. 68, 


Vo I. X. Q q Not 
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| Not in grants; t Inf 2046 ; grant of an anvaity pro confilio inifies 
dend. The teaſon aſſigned by Coke, not a good one ; but the tree 
oP, 225 reaſon is, that the law implies * a condition, becauſe elſe then 
| would be no retnedy, 5 Rep. 78. Gray's caſe. 
The caſe chiefly relied upon for the defendant was 14 H. 4 
19. which was debt pots bend, conditioned, that if the 
reſigned his living by ſuch a tiene, for a certain penfton to bs 6k 


veyed to the parſon, then, &c, 


Asen ff For the plaintiff it was urged, that the words a/igning the | judg: 
the plaintiff. nent did not make & condition. precedent, from the neceſlary impor 
of the words; and to ſhew this ſeveral. authorities were quioted, 

where this way of expreſſion was aſd, and yet not held a condi- 

tion precedent. 3 Cro, 204, 454. 146. 2 Rol. 68. T. , Jane: 

20 in 206. 


= : 1 — 


1 4 CP42 . "4 


Ohjeft. 1, Objeds, 1. Condition & a Woog n to be e in * ſenſ 

that is moſt favourable to the obligor, which is that this ſhould be 

| a precedent condition. 

Anſwer. Anſwer, This rule generally true, but not always. 5 Rep. 23.6, 
t 1#Fem.255. 2H.7.8, 9. — 


ObjeR. 2. Ohhect. 2. If the money muſt be firſt paid, the defendant i is with- 
out remedy for the judgment. 
Auer. Anſwer. No, 2 he plaintiff i in that caſe 13 a truſtee to 
| the defendant for 25 jud ment; the aſſigning of the judgment, be- 
ing only a deed to manifeſt that truſt. (But to this it was replied, 
that this was not a remedy in law, but equi 
1 Med. 113. Aſſigning over a choſe in alive, interpreted as a co- 
venant againſt the aſſignor; and therefore if the money be paid, and 
no judgment aſſigned, it is a breach of covenant. 
In caſe of a mortgage, money is always paid firſt, 
This aſſignment muſt make mention of the money as paid firſt; 
ſince otherwiſe it will want 4 good conſideration, aq N fer 
it will be maintenance. 3 Leon. 234. Ney 52. ** 25 
P. 224. 34 H. 6. 30 Bro. Main. 8. 1 Bulk. * 187. (To ahi 
ſwered, that the aſſignment need not recite the money as paid, 0 
only the bond and the ſpecial agreement.) 
Laſtly, this diſtinction was offered by the counfel for the pla 
tiff, in anſwer to ſeveral caſes, that if by the agreement of parties 
two acts are to be done, and time is limited for the doing of one, 
and no time for the other; there if the nature of the thing will bear 
it, that thing is to be done firſt for which the time was limited. 
1Ventris 147. 1 Saunders 319. 1 Lutwyche 251, 1 Co. 384, 5, 


2 Saunders 350, 352. 1 Lutwyche 490, 565. 


Afﬀterwards, in next term, judgment was given for the plaintiff 
4 Timber 


8 S828 8. 


— 
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Action 
4 


It wis inſifted- for the-plaintiff, that the defendant's plea was | 
naught, becauſe not faid that the defendant gave it in ſatisfaction. 
$s @-Reprtrfs 


Court : If the defendant gave it with one intention, and the plain- 
uff accepted it with another, the intention of the donor muſt pre- 
vil; but the queſtion here is, whether the words fa ſatisfation, 
Jhall not as well relate to the verb give, as the verb accept; eſpecially 
becauſe of the conjunction er, which ſeems to difference it from the 
caſe mentioned. Agjournatur. 


* Shiply and Shiply. B. R. 4 


Writ of Dower is brought in the court of Common Pleas; the Writ of dow- 
1 deſeadant pleads, quazd all the lands lying in the vill of B. a ©: 
bar by reaſon of a fine levied; as to all the lands lying in the vill 
of C. befides 24 acres, a bar by releaſe ; and as to thoſe 24 acres 
in C. the defendant pleads non-tenure. 

The demandant in her tion admits, that as to all the acres, 
beides the 24, the fine and the releaſe are ſufficient bars, and joins 
iffue upon the aon-tenure. A. verdift is found for the demandant, 
and judgment given for the demandant as to the 24 acres; and as to 
the reſt, the judgment was, that the demandant pro falſo clamore 
24 inde in mifericordia, &c. and that the defendant cat inde 

dic, Tc. f > 


Upon error brought of this judgment in B. N. it was inſiſted 
upon, that the judgment itſelf was erroneous for want of a ui capiat 
fer breve ; and for this was cited 8 Co. Rep. 62. Co. Entries 320, 
323, 326. 2 Cro. 484. 

In anſwet to this, it was urged by counſel for defendant in error, 
that if this were a good cauſe to reverſe the judgment, it would 
ſhake the authority of a thouſand judgments ; cafes being endleſs, 
where the words ni capiat per breve are omitted, Townſhend 1} bodk 
of Judgment. 53, 54. Co. Ent. 657. Raſtall's Entries 654, 677. 
And then it was infifted upon, that if this were a fault, it would be 
aided by 16 & 17 Car. 2. cap. 8. where are theſe words, and all 
«her matters of like nature. 


Caurt : 


— * 


— — 
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401. 


*P. 226. 


forth the vill. Co. En. 248. 


| too large a demand, in that caſe the demandant ought to abridge 


Hob. 273. 


P. 227. 


Debt upon 
bond. 


Pleading. 


Salk, 202, 


is de platito debits, without ſaying more, whether bond, &c. 2 Saum. 
ders 43, 328. So in treſpaſs, the writ of error is 7 COIN” — 
and yet ſeveral treſpaſſes. 


pl. 17. ſeems to allow) yet the judgment was erroneous, becaulc 
6. 13. 7 Ed. 3. fo. 10. Raftall 232. a. 6. 234. b. Robin 


Court : The utmoſt conſequence of this objection is, that we muſt | 
W | 


ve done. 


It was objected by the counſel for the defendant in error, that 
the writ of error was ſo general and uncertain, that the court could 
not ſay the record was before them; for there being ſeveral ſoru 
of dower, and this writ of error being only dotis generally, it was 
uncertain what record the writ of error was to remove. 

It was objected likewiſe, that the writ of error ſhould have ſet 


But theſe objections were 9 as being of that nature as 
if it was neceſſary for the whole declaration to bo ſet forth i in the 


writ of error. 
In debt, though there are raced ſorts of debe ales wake edna 


, 
| 
| 
] 
i 
t 


The principal point inſiſted upon for the plaintiff in error vn 
the want of abridgment. It was ſaid, that if the lands out of which 
dower was demanded had been all in one vill, and it had ap 
by the demandant's own confeſſion, that the demandant had made 


her own demand : but if the land lies in two-vills, then this abridg- 
ment is not permitted ; but the writ muſt abate for making too large 
a demand. But granting that an abridgment of the demand may 
be permitted, where land lies in two vills, (as Fitzherbert Plain, 


here is no abridgment. 14 H. 6. fol. 3, 4. 9 H. 6. 43. 4. 194. 


Entries 281. 


Judgment given in court of Colm Plens was 0 a; 
and the Earl of Clanrickard's caſe relied upon, as a caſe in point. 


* African Company Fs Maſon.” B. R. 


EBT upon bond; upon cyer of the bond the condition of 

the bond appeared to be, that Maſon ſhould be factor for the 
company at Bri yea, and ſhould behave himſelf faithfully in that 
and all affairs he ſhould be employed in by the company ; and 
ſhould, when required, pay to the uſe of the company, all the 
ſums of money in his hands and in his poſſeſſion, received by hin 
for the company. The defendant pleads performance of the cot- 


dition generally, 
The 
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The plaintiff-in his replication aſſigns for breach, that the defen- Breach aſ- 
dant, after the making of the ſaid bond, and before the bringing of 86d. 
the action, did at London receive of Jacob Reynolds and divers others, 
for the uſe of the company, ſeveral ſums of money to the value of 
3761. and that he was requeſted to pay this money, and had not paid 
it, The defendant demurs, 


It was objeQed to the replication ; | * 

, That to ſay the defendant received ſeveral ſums of Jacob Rey- , 0 — 
nolds and others to the value of 376 l. was uncertain and double. bond to per- 
Indeed in covenant, becauſe the party is to recover damages in pro- form cove- 
portion to the damages aſſigned by the breach, and to prevent pro- — Gen 
lixity, ſuch a way of pleading is permitted; contra in a bond, becauſe ed in the fe- 
if the plaintiff had aſſigned but one particular ſum, how ſmall ſoever, _ = 
the whole penalty of the bond is forfeited. Brig fact and Stannian, —— 
8 King Wilham in C. B. tra in action 


_ 24 ObjeRtion was, that the replication was not within the condi- . 0h. 


tion of the bond; for. the receipt was by the condition to be at Bri/- 3 
tal, and; the receiving was in the replication ſet forth to be at Lon- 
den, and not ſaid to be received upon account of the affair of Briſtol. , 
* 3dly, Not ſet forth in the breach, that the money, when de- 22 
manded, was in his hands and poſſeſſion. 8 
4tbly, Not ſaid, that he was employed to receive the money. 4th Obzection. 


For the plaintiff it was inſiſted that the breach was well aſſigned; por the plain- 
for in breaches of a complicated nature, ſuch a general kind of aſſign- tf. 
ment allowed. 1 Levinz 94. Lutwyche Entries 580, Mich. 
4 Anne, Chambers and Prieſtland. 8 bab 
Anciently no allowance made to avoid prolixity in pleading, and 
therefore performance generally was not allowed; but this was al- 
tered in Queen Elizabeth's time, where pleading as general as this 
allowed. Cro. Eliz. 253, 749, 916. 
The breach aſſigned is ſingle; for the not paying when required 
is the breach, the receiving, &c. but matter of inducement. | 


* 


The plaintiff perceiving the opinion of the court to be ſtrongly Plaintiff ob- 
againſt him, eſpecially upon the 1/ and 3d objections, obtained leave ined leave 


alt hit —.— 
to diſcontinue, upon the payment of coſts. — — — 
N 5 8519-1 of cotts. 
* Muſton and Yateman. B. R. » Muſtcon. 
See polt, 300. 


T4 IS was an action of treſpaſs : the defendant pleads, that Sir Treſpaß. 
1 Thomas Freke was ſciſed of a place called Ten Acres, and de- 
miſed the ſame to the defendant for 99 years; and that Sir Thomas Juſtification. 
Freke, and all thoſe whoſe eſtate he had, did time out of mind uſe 

Vo r. X. R c | ſuch 


this iſſue joined, and j 
thoſe whoſe eſtate he had 


agg 


2 
Y 


Motion in ar- It was moved in arreſt of 1 ti . 
1 naught, becauſe it was ſerfitus not ſet forth 
m_-_ of which he was ſeiſed, — Jeald.o0 fee; and that there. 


: 
: 


Every man's fore, ſince every man's plea is to be taken in that ſenſe, 
ples hall be prejudicial to the Gaia lon wank boats 1 
* to make the beſt of his own caſe) by fn here muſt 
— 4 a ſeiſin for life, which will not ſupport preſcription. | 
— This jon was alſo turned another way, viz. 
| plea was- naught-for the uncertainty ; Wr 


tail, or in fee 
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Court. Parker Chief Juſtice : It muſt have been given io 9 tha 
he was ſeiſed in fee; for he that has an ra Self has no 


body's eſtate but his own ;' and'then i ble for pat tout 

as they have done, viz. That Sir Thomas Freke, and COR 

eſtate he had, did, Ge. : | - 
Ey Ane, . feodo, always the form of pleading; and 


Whether the verdict has cured” it, J cannot 


ſay. 


P. 230. * — Preſcription a e the 1 
iſſue ; the ſeifin only inducement, N over at Mi fin. 


— wr Chief Juſtice Pur le-: The 


— material iſſue; for if it be, 
by doe verdi. all defects in pleading cured by the verdict, Adjournatur. Vide pol. 


Paſcb. 1 Geo. 1. 
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Roper verſus Radcliffe. In the Houſe of Lords. see this cate 
our 452. 10: 0h: 973, e esl 10 1144.25 9 Mod. 167, 
Oo HN Roper being ſeiſed in fee of lands in Cornwall, Glancefter, gu 86 

Monmouth, did by leaſe and releaſe convey the premiſſes to Ser une 49. 
liam Conflable, Richard Snow, and Daniel Hickman, and their Deed of trut. 


#24 2. 


* 


id 
us the ſaid John Roper dy any writing atteſted, or by his will, ſhould 
ppoint ; and for want'of ſuch appointment, in truſt for the benefit 
i ra This deed bore date the 18th 
h of March 1708; the faid Joby Roper made his will, Tbe wil. 
ſaid-leaſe and releaſe, and the power reſerved to him, 
the ſaid real eſtate, arid bequeathed ſeveral peeu- 
legacies in the will mentioned to his relations, and the refidue , 
his real and perſonal eſtate he gave to the reſpondents . P, 231. 
Thomas Radehiſſe; to Robert Hewit and Daniel 
to their heirs and aſſigns for ever. 
the ſaĩd Roper added 4 codicil to his will, and Codicil. 
the ſeveral further legacies therein mentioned, and all 
whether in lands or perfonal eſtate, he gave to his 
pondents Radcliffe and Conſtable, and ſoon after 
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The reſ Thomas Radehfſe and William Copable brooght Th" "pen 
their bill in Chancery againſt the appetlant, and alſo agaluſt the faid bill io Chan- 
Hichman, Hewit, Stow and others, to have' the truſt-eſtate fold; and ce. 
for am accoont' of profits, and after the debts and legacies paid, to 
have the ſurplus money ariſing by ſale, equally divived between the 
reſpondents, according to the codicil. OJ, 


To which bin the appellant pet in his anſwer, inſiſting he was L pe, 
heir at law to the teſtator, and entitled to all fuck rea} eſtate as was : 
undiſpoſed of by him; and that the reſpondents Radcliffe and Con- 
fable are, and at the time of the teftator's deceaſe wete papiſts, and 
as ſuch, the appellant was adviſed, that by virtue of an act in 11 an Str. 11 & 12 
12 Will. 3. made for the preventing the growth of popery, the re-, ior the 
ſpondents were rendered incapable of prrcbofing in their own names, the growth of 
er the names of" any other” perſons, to their uſe, or in truſt for them, popery. 
any manors, lands, s out" of" lands, tenements, rents, terms or be- 
reditaments, and that all and fngular eftates, terms, and any other 
intereſts or profits whatſoever out of lands; to be made, ſuffered, cr 


done, 


3 


— ( — 
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i067 wir the uſe or beboof of any ſuch perſen or arſine, . 
any truſt or confidence, mediately, or immediately, to or for the benefit 
br relief of any. ſuch perſon or perſons, bull le utterly-void,” &c. And 
that all intereſts or profits made out of N to the uſe of the 7 2 
dents were void. 

* P. 232. And the appellant . dein alert; anda 4 ed 
the benefit of the ſaid eſtate, and jnſiſted he was intitled to the ſaid 
Jobn Roper's real eſtate not ſufficiently deviſed or conveyed by him, 
ſubject to ſuch incumbrances as he ona fide had charged thereon, 
and by law was capable of doing, and de manded the re 

the cautt, whether he ſhould be 8 nis on lale? 


The anſwer of Robert Hewit and- Daniel. Hickmon, infiſted by theit * that 

the proteſtant the real eſtate deviſed; bythe ſaid will ought to be conſidered, - as 

. ind te the remaining part of the teſtator”'s lands, after a — pt 
ſold for the payment of debts and legacies, as land, and not. 
ſonal [eſtate ; and that ſo much only ought: to be lold as be 
ſufficient to pay the debts; and in caſe the teſpondents were incaps- 
ble of taking, then the ſaid Hewit and Hickman, the prote ſtant ex- 
ecutors, claimed the eſtate, as being the only deviſees capable /to 
take the ſame; and inſiſted, that the codicil, with reference to the 
deviſe of the .remainder of the teſtator's: lands, did not controul the 
deviſe thereof, mentioned in the will; for that, if the reſpondents 
were incapable to take the lands as purchaſers by the deviſe, they 
were to be eſteemed as perſons not in qſe; and that the codicil 
in W re aas was void in law. 92 1 


Judges called Lord Chancellor ae, at the — inſtance of the. appel 
to the 8% lant's counſei, called in to his affiſtance Chief Juſtice Parker of 
Lord Chan- B, R. Chief. Jullico Tear: of C, B. Foul eee. 1 
N Jobn Trevor Maſter of the Rolls. 
Caſe madebe- And a caſe was made by ooolent, conſiſting of three queries: 
Chancellor. + I/, Whether a papiſt can convey his land by deed to truſtees, to 
be ſold for the paymeat of debts and legacies, aprons of the mo 
ney to go to papilts ? | 
2dly, Whether he may do this by will ? 
*P. 23 * ren 
3* from taking land by deviſe ? 


Lord Che- Upon argument before Lord Chancellor and theſe judges, it was 

cetfor's de- reſolved by the conſent of all, but Parker Chief Juſtice, that the de- 
viſe of the ſurplus-money (after debts and legacies. paid) to the. te- 
ſpondents Conſtable and Radcliffe, was a good po notwithſtand- 
ing the ſaid ſtatute for diſabling papiſts from purchaſing lands; the 
ſurplus-money being a perſonal intereſt in them, and therefore not 
made void, either by the words, or intention of that act. 
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As to Hewit and Hickman (who had brought their croſs- bill) they & ſubſequeat 
were diſmiſſed without coſts; the court being of opinion, that the > 5 — 
codicil, whereby the teſtator gives his remainder, whether in lands incapable of 
or perſonal eſtate, to the reſpondents Radcliffe and Conflable, was a taking, is a 
revocation of the deviſe in his will, of the reſidue of his perſonal — orig 


and real eſtate, to Conſtable, Radcliffe, Hewit and Hickman ; even deviſe o A. 
ſuppoſing the perfons named in the codicil were diſabled by the act. 


From this decree an appeal was brought into the houfe of Lords ; 
and it was argued for the appellant by Sir h Jeky/l and Mr. 
Lechmere, and for the reſpondents by Sir Rebert Raymond, Solicitor 
General, and Serjeant Pratt. | 

N. B. The latter part of the decree, as to the revocation, was not 
controverted in the houſe of Lords, but approved of by the counſel 
of both ſides, as good law. | | 


The 3d Queſtion was ſpoken to firſt, viz. whether by this act Argument for 
of parliament, a papiſt was not excluded from taking land by de- the *ppellant, 
viſe? | | 

And it was infiſted for the appellant that be was; for otherwiſe A papiſt in- 
the intent of the act would be quite overthrown, which was moſt * — 
certainly to prevent papiſts from mak ing new acquiſitions. deviſe 
* And abfurd to _— that the law-makers ſhould reſtrain * P. 234. 
papiſts from purchaſing eſtates, when they are to pay a valuable con- 
fideration ; and leave it free for them to take land | by deviſe, where 
they are to pay nothing for it. | 

No one word in the law, of a more determined and fixed fignj- Purchaſe, 
fication than purchaſe ; ſor it will not be controverted, but that the *. 
word purchaſe ſtands by law oppoſed to deſcent; and whoever does 
not come to land by deſcent, is in the language of the law, ſaid to 
take by purchaſe. | 

Legiſlators are preſumed to ſpeak the language of the law. They 
certainly who make laws, muſt know what the legal import of 
words is; and therefore acts of parliament are to be underſtood in 8 Mod. 177, 
f legal ſenſe, unleſs the ſubject matter of the act does apparently hin- . 

er it. 

So in the ſtatute of Mortmain, it has been held, that the clauſe, 


whereby a licence is given to prrchaſe lands, did include taking by 
deviſe. | 


The other two queſtions were reſolved into one, viz. Whether Lands deviſed 
the intereſt that was given by the will and codicil, was ſuch an in- — dey 
tereſt, as a papiſt was reſtrained by the act from taking? : 7 96 and bs 


gacies, ſur- 


plus to a papiſt, this ſurplus is in nature of a real intereſt, and as ſuch void by Rat. 11 & 12 W. 3. 


For to ſtate the caſe, whether a papiſt be incapacitated by the act, 
to take the overplus, is to narrow it too much, 
Vo I. X. 8 1 | The 
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Tue difability is to be confdered, as it ſtands at the time of the 


land. | 


death of the teſtator, and not at a future time, viz. the ſale of the 
That the act of parliament deſigned to prevent papiſts from taking 


5 equitable intereſts, as well as legal ones, is ſo very plain from the 


P. 235. 


* P. 236. 
Heredita- 

went, what. 
vy Mod. 189. 


5 * 


= 


words of it, it meant this and more, viz. That Roman catholick 
ſhould have no handle, no influence over, or intereſt in the eſtat; 


words of the act, that it can admit of no diſpute. 

And, indeed, unleſs the act of parliament had done this, it had 
done nothing at all; ſince the uſe of truſts is become ſo gener, 
and univerſa] ; and there is as ſure a ® remedy for a breach of iruſ 
in Chancery, as for any legal right in a court of law. 


Objeftion, The end of the act of parliament is plainly to oblige 
papiſts, to turn their real eſtate into perſonal ; and therefore her: 
being a proviſion for the ſale of the land, by poſitive words in the 
deed of truſt, the end of the law is ſatisfied. | 

Anſwer, If the meaning of the act be to be diſcovered from the 


ſo much as for an hour, a 1 
For all this decree, the eſtate may be continued on, and the lan I 
never ſold; and until the land is fold, the profits of the land belory 0 
to Radcliffe, | | | 
If any advances, have in fact been made towards a ſale, this my f 
be wholly owing to the diſturbance this ſuit has given them. d 
Who is there that will diſturb them in the enjoyment of the lan: U 
and inforce this part of the decree that relates to the fale ? ſince 0 
thing can be got by it, but only obliging a papiſt to turn @ rel c 
eſtate into a perſonal one. | 
| There is a caſe now depending in the court of Chancery, wherein Ir 
the conveyance is ſettled according to this precedent with this vari- (1 
tion only, that the truſtees are there impowered to ſell, whenewe th 
they think convenient. Vane v. Fletcher. | in 
Poſitive directions to truſtees to ſell, do not oblige them to (ell; ul 
and they are never blamed by a court of equity for not felling, s L 
Jong as ceſtuy que truſt enjoys the profits, and as long as his interck Pe 
does not require a ſale. | 
* according to the decree, is in effect to have the profis l 
even before ſale; for ſince they are to be applied to the payment u be 
debts, the reſduum will conſequently be the larger. 3 Il wi 
* Hereditament one of the words of the act; and this import tri 
any thing that is deſcendable from anceſtor to heir. 
In the Earl of Meath's caſe, 1692. that went up to the houſe d an) 
Lords, a daughter being to have ſuch an intereſt as money arid; V2 
from the ſale of land, it was eſteemed ſuch an heirſhip, as woul 
give her the ſame privilege, that an heir had, reſi 
If ſuch an interpretation be offered to be put upon an act of pi: p 
e 


liament, made pro bono publico, as will make the act void, thats 
reaſon enough to reject it. 
; 1 
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If it be objected, that the church was by the ſtatute de religigſs 
diſabled from taking lands by any manner of conveyance, and there- 
upon this evaſion was found out, and ſuffered to take place, viz. the 
church brought their action fag ſuch land as they had a mind to 
purchaſe, and judgment was ſuffered to go by default, and this was 
held unanimouſly to be out of the ſtatute ; and yet this an act made 2 lad. 459. 


pro bono publico, and the intent of it as plainly eladed, as kere it can 


poſſibly be. 

The anſwer is, that this reſolution ſtood upon a particular maxim Maxim of 
of law, viz. Judicium redditur in invitum, and therefore the law * 
will never me a fraud; but no judgment in the preſent cafe. 


Ohjeckian. By this means a papiſt will be incapacitated to pay 
his debts. | | 

Reſp. We are not bound to account for all accidents that may poſ- 
ſibly happen. | 


We the will out of the caſe, and that it had ſtood intitely 
upon the deed of truſt; muſt not the truſt have attended the inhe- 
ritance? would not Mr. Noper's widow have had a claim to dower 
out of it? or would not there, mutatis mutandis, have been a tenant 
by courteſy. out of ſuch an eſtate? if this be ſo, then undoubtedly it 
is a real eſtate; for it is the courſe of ſucceſſion, and the law of 
deſcent, that is the & true characteriſtick of, and which conſtitutes a 
the proper difference between real and perſonal eſtates. 

This ſo true, that an annuity is the only perſonal intereſt, that 
can be thought of, which is deſcendable to the heir, | | 

Nor is there any thing jn the wall, to turn this into a perſonal 
intereſt. On the contrary, we find the teſtator himſelf in his will 
(which ſhews what he thought of it) calling it real eſtate. Nor was 
this an expreſſion, that fell from him by chance; for though it is 
indeed true, that in the codicil he varies his expreſſion ; yet he makes 
uſe of one, that does more emphatically import the ſame thing, viz. 
Land; his words are, and all the remainder, whetber in lands or in 
perſonal eſtate, | 

That the death of the teſtator, is the only proper time to conſider, 
whether this intereſt was a real or perſonal one, appears plainly from 
hence, that this will would not be a diſpoſition of it, unleſs atteſted 
with three witneſſes, and duly executed, according to the ſtatute of 
Frauds and perjuries. | 

A deviſee ſtands in the place of the teſtator, and cannot take 
any other eſtate than what it was at the time the will took place, 
VIZ. the death of the teſtator. 

Upon the death of the reſpondents, ſuppoſing them capable, the 
reſiduum would go to their heirs. | 

If land be conveyed to truſtees, to be ſold for the payment of 
debts, remainder to their heirs, is not this remainder the very re- 
verſion 


P. 237. 


{ 
f 
Y 


Eaſter Term 13 Ann. 


* P. 238. 


| heir is intitled to the ſurplus- money, though no dited ĩons about it 


| muſt be perſonal eſtate only to elude the act. 


For the re- 


ſpondents. 
Ne 12. 


"TP. 839. 


the incapacity muſt then attach, and likewiſe the intereſt then veſted 
in Mr.-Raper; and the turning it afterwards, into money will nat 


verſion and eftate ? the addition of the power to ſell makes no al. 
teration in the intereſt: it does not imply a neceffity to ſell, but 
only a power to do it upon occafion. 

The ſelling, or not ſelling, remains intirely in the ome of the 
truſtees, and the cefluy gue truſe, 

The heir can compel a conveyance in Chancery upon payment 
of the debts; nay, he may determine what part of the land the 
truſtees ſhall ſell, 

.* Upon the whole, this plainly appears to be ſuch an intereſt a 
carries along with it all the authority, power and influence of the 
land, which the act moſt certainly deſigned to prevent. 

If land be appointed to be ſold for the payment of debts, the 


== . 0 


If a mortgagee ſells, the ſurplus- money is to be anſwered to the 
heir at law, and not to the executor, 

This is an eſtate deviſed for the behoof and benefit of 1 Remun 
catholick ; becauſe he is to have the ſurplus, the quantum not ma- 
terial, Land in its own nature, land between proteſtants; but it 


5-2» 2. 3 


At the inſtant the teſtator died the right accrued, and therefore 


deveſt an a intereſt already veſted i in the heir at law, 


To interpret a law fo that the letter ſhall remain, but the end he 
defeated, is in effect to aſſume a 1 2 wer. 

Every Roman catholick will be inſtructed in an eaſy way how to 
clude and fruſtrate this act of parliament. 

It is but contracting a debt, or giving a legacy: it may be done 
by deed as well as will; for if this ſurplus be to be conſidered a 
perſonal intereſt, they are not difabled from conveying a perſonal 


intereſt, | 
They may convey et conſideration, if they conceal it ; nay 8 
it cannot be diſcovered, for a bill would not lie in equity for this 
purpoſe, becauſe the diſcovery would induce a forfeiture, 
Argument pro reſpond”. Ks oy 
The word 1 in the vulgar and common acceptation of = 
it, does not import deviſe, The word purchaſe, is in Liteleton' prod 
Tenures, defined to be the poſſeſſion, ® of land that a man comes u | 
by his own act, a definition not applicable to deviſe. 1 
Papiſts may come to land by deſcent notwithſtanding this ac, = 


and therefore why not by deviſe ; unleſs the legiſlators thought fi 
to prevent it. 1 

Two rules to be obſerved in the interpretation of ſtatutes; 1, 
Such an interpretation muſt be made as will ſupport the intention of WI of .; 
the act. 24%, Such an interpretation muſt be made as will rake 


the whole conſiſtent with itſelf. | The V. 
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. The general intention” of this act was 1f, by gentle and eaſy 
ds to bring papiſts to conformity. _ WS} ang | 
- "2d, To prevent the increaſe of their landed intereſt. | 

And therefore the firſt clauſe expreſly provides, that the incapa- 
city of the anceſtor ſhall not deſcend upon his poſterity. 

And whenſoever the perſon diſabled conforms, the diſability is 


a 


N 2 


he is diſabled by the act from taking the eſtate, unleſs within ſuch a 
time he conform, G S. | 

Whereas'a perſon over that age may take by deſcent, or deviſe, 
without any reſtriction at all; the reaſon of which difference was 


eighteen to be ſo young, that they were capable of any impreſſion, 
and might be eaſily made proteſtants ; whereas from that age and 
onwards they would be fo riveted and confirmed in their prejudices, 
that their converſion muſt be eſteemed as next to an impoſſibility. 

Now if the word purchaſe in the latter clauſe' be extended to take 
in deviſe, the latter clauſe will in many reſpects be repugnant and 
contradictory to the former. 
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* 
r= 
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eighteen, on the 2gth of September 1700. may take by deviſe, if 
within fix months after he attains that age, he takes the oaths, Cc. 
The latter clauſe * thus interpreted makes 

By the former clauſe, though ſuch perſon ſhould not within fix 
months, Cc. yet whenever he does conform, the incapacity is re- 
moved, and the deviſe ſhall take place ; whereas by the latter thus 
expounded, he ſhall not. N | EN: "OY 

The word purchaſe therefore cannot be interpreted to include de- 
viſe, without making the act contradict itſelf, 

The word fuch is tied down to purchaſe, and penal laws never 


A thing that is to be done, muſt be looked upon as done. It is 
in the power of the truſtees, immediately upon the death of the 
deviſor, to ſell the land. 

As to the objection, that it appeared from the decree that the 
profits of the land until ſale did in effect go to Radcliffe, ſince the 
application of them to the diſcharge of the debts muſt increaſe the 
ſurplus : It may be anſwered, that the furplus would be more in- 
creaſed by having the land fold immediately, the intereſt of the 
money ariſing from the ſale much exceeding the profits of the land. 

Though a court of equity will at the dere of the heir, or reſi- 
aum legatee, decree them the land, yet it will not do this in ſpite 
of their teeth. | | 


Vor. X. = Such 


If an heir be under the age of cighteen at the time of the deſcent, - 


poſſibly this, the legiſlators looked upon perſons under the age f 


For whereas by the former clauſe, a perſon under the age of 


ſuch a perſon abſolutely e p. 240. 
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* Sock te 6 lhe is pay des ur- Sabi, c wc 


land i is not. 

"If this 5 be- perſonal eſtate 10-6606 the word yr! in the 
will cannot alter or. the natoce of the eſtates + 1+ 
No difference, whether the mangy ariden the ſale of land, 
or any other way, as long as it is money. 

| ' The farplus of the money ariſing from the fale of the land, is what 


is deyiſed, „ As eee demanded a 


| as they c 
* P. 241. "The election, that a court of equity gives the heir, or e 
Where an e- legatec, to have either. the maney or land, is a conſequence; of bis 
fe is deviſed being intitiech a the ſorplug-money ; and therefore-to-what purpoſe 
the payment Cam it ſemve for the land to be fold, if he will take u n. 
of debe and di of debts and legacies, and deſire to have the and? 
— Now therefore, fince a court of equity gives this ele din a 
give the heir wm of the heir, or se{iduary legatee, ſtrango to ſuppoſe, that in the 
— 414 a court of, equity ſhould take this election away, und 
— wg to him the money, when by his bill he deſires it; only 
the money becauſe, by, act of parliament, he is ö 
ro! on 
1 2 422 to the bhecian, dat at the time of the cooreyaac it is re 
It may be anſwered, that the * why dhe land if net 40 
140 befare the death. of the anceſtor ſhall deſcend to the heir at lay, ia 
pals to the reſiduary legatee, is, becauſe it is at his election to chooſe 
either land or money but here the heit, or reſiduary Jegatee, = 
na fach election, Which alters the caſe; -- » 
The Changery could, not have decreed a papiſt the und tinned 
he had defired it; ſhould it my done ſo, the dn Leer * 
been void. | e 


As to the al that the _—_ aye be ald: Wee 
is, that the truſtees by not ſelling will be guilty of a breach of 
truſt ; and as a breach of truſt is never to be Proven, that cannot 


authorize 4 different i interpectatioo, 1 ana i 46d1 gui Þ 
By profits out of land; muſt be underſtood continviog pro 
and not money arifing Bom ale. | 


It was replied for the a palast, 
The reply. That the reſpondents — cheir bill in 2 very edi 
* P. 242, and claiming this as perſonal eſtate, not o at all to the Purpoſe; for 
not.obliged to have — e it at all. | 
As to the definition of the: word ph it uin extend to Ge- 
viſe, for to that the agreqmeot bf the deviſee is neceſſary, which i 
an act. Co. Lit. 10. a. ſpeaking of the ſeveral conveyances of pu- 
chaſe, uſes the word in our ſenſe, 
4 LY As 
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As to what was ſaid, that to include deviſe under the word #4 
chaſe in the latter clauſe, would make one part of the act of 1 
lament contradict the other t it tk n general 
eat one. ö 

The rule that penal nag of, interpreted b ity, 
bolds in _ of laws that are penal upon — che — 
not where laws are ma ie and the peace and Ae 70 
ſafety of the realm, refs l 6890; 2 

As for the objection framed from the far. de religio/is ; the true 
anſwer is, 1 the power of the church was ſo very great in thoſe 
days, as might probably h ve an influence n the ings of 
Weſtminſter-ball ; —＋ ws be hoped GT har Ante be no 
N in favour of papiſts, and in prejudice of a prateſt heir. 

Property will be very ptepatious, i it's Who 'of, Face 
2 cu a real Mgt one, or a W a real 
were The Judge ting a. Se [Tags fi 135 . and 198 2 pion, 92 * 4 
ing the decree, © d Lord Thevor been chere, and * to N ane 
mer ' opinions there had been fix ee bx... Fa „ new 
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The decree was reverſed 22 a ou majority of Pa, 1 _ 
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REBT head brought 8 ih de aden and is wit! 
ey plead jn bar, that the bond was entered inta by the 
wife dum ſala; that a commiſhon of we eo ptcy iſſued 

w cut againſt the huſband; who in all Cowl 
ers by himſelf to the ſta ſtatute about bankruptcy in the 4th — the 
the bankrupe- and ſo both defendants ſay, guad vigore. of the ſtatute of the 41 2 
Je the Queen „and other Nlatutes, he became à bankrupt, 8 
— — xe debt was diſcharged. Et hoc parati Ju 3 ag To 1 
hoe paeati ſoot plaintiff demurs ſpecially. 14 ve 

— — Sen e neee of tho defend et 


Tee ped had bv e R and this being one of the cauſes 


1/7, Becauſe a bond entered into by the wife dum ſola fuit, is not 
diſcharged by the bankruptcy of the huſband. 
205, Becauſe they ought to have concluded their plea to the coun- 


"4 
 — 9 


F. 244. | * Chief Juſtice Parker delivered the reſolution of the court, as to 

1 Point. the” / point to be, that ſuch a debt was a debt within the ſtatute 
of the 4th of the Queen; and conſequently that it was diſcharged 
- the bankruptcy of the huſband. 


Stat. 4 The words of the ſtatute are, Shall be diſch rged rom all debts 
ea. 6 „„ 44 , ſhe or they 
did become bankrupt. 
The queſtion therefore will be, whether this be a debt due and 
owing at the time of the bankruptcy ? 


It has been argued by the bar, and very reaſonably, That if debts 
due to the bankrupt his wife are able by the commithoners, 
then it is reaſonable that debts owing iy the bankrupt's wife ſhould 
be diſcharged by the bankruptcy, 
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Now in — to — whether a debt due to the wife of the r. 
bankrupt be aſſignable, the intention of the of 13 Eig. Wen 
and 1 Fee. cap. Ig. muſt be conſidered. 1 1 *  . 

By the ſtat. primo Jacobi, which is explanatofy of that of Elia, c- 
it is provided, that the commiſſioners ſhall have power to grant and — 13 Eliz, 
aſſign, or otherwiſe to order or diſpoſe all debts due or to be due, ap. 7. 
to and for the benefit" of the bankrupt, by what perſon or perſons Je. © 15. 
ſoever, or in what manner and form ſoever, to the uſe of = Cre 
ditors, &c. and that the faid aſſignment or diſpoſition, Cc, ſhall fo 
veſt the property, &c. in the aſſignees as fully, Cc. as if the ſaid 
bill, bond, Gc. wherenpon the ſaid debts ſhall ariſe and grow, had 
been made to or with, or for the aſſignees. _— 
Now the intention of this act of parliament is plainly this, that 
the bankrupt being not thought a proper perſon to be intruſted with 
the matiagement of his own eſtate, for fear he ſhould defraud His 
creditors, therefore the act — the commiſſioners in the place R yy 
ſtead of the bankrupt, and conſequently' whatever-eſtate the huf- * P. 245. 
band can turn into money, in order to pay o his debts, the ſarge is 
aſſignable by the commiſſioners. - 7 | 


The beſt way of interpreting Ratutes, is by the rules of com- Sum 4 
mon law, in like caſes. ng on | 
Thus the ſtatute de donis, which ſays, that a fine: levied of en- conn * 


tailed lands ſhall be 2p/s jure nullus, has been interpreted not th is like caſes. 
make a nullity, but a diſcontinuance ;. becauſe at the common 
law, if a biſhop ſeiſed in right of his church, or a huſband of his 
wife, had aliencd by fine, &c. it was but a diſcontinnance, 3 G. 

85, Sc. Bat | | 

21 H.7. fol. 19. Bond entered into to to, one grants the bond 
to the King, the King may ſue alone. | | 

Conſtant practice in outlawry to ſeiſe all the debts due to the 
wife, and yet the words of the writ bona & catalla, terras & tene- 
menta of the perſon outlawed, are rather weaker then the words of 
the ſtatute. | 

Hobart 253. Breadman and Coales a ſtrong caſe ; for it proves 
1/t, That the buſband may affign a debt due to his wife, by the 
common law; and adh, that he was not reſtrained by ſtat. 7 9 
becauſe, ſays the book, it was the huſband's own debt, which 
brings it within the very words of the fourth of the Queen. 

It is certainly a very equitable interpretation, that whatever may 
be applied by the bankrupt to the payment of debts, may be aſ- 
ſignable by the commiſſioners. 

The contrary opinion, that it is not aſſignable, promotes no good 
end in the world. | | | 


To the objection, that the ſtatute does not extend to debts dye 1ſt OtjeAicn. 
to the bankrupt as adminiſtrator or executor, it may be anſwered, 
that it is nothing to the purpoſe, for he has no intereſt in thoſe debts 
to his own uſe, and when he recovers them they are aſſets, Cc. 
Vol. X. Uu * But 


able by the 
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* P. p. 246. But it is objected, that this ſlatute extends not to. debts. due to 


20 „e him and another. and for this purpoſe 1-Zevinz. 17. is qusted. 
I0o this I anſwer, ½, That there is no judgment in that cute 
240. That I doubt whether it be certain, that the whole debt i; 
not veſted in the crown, n the EY of n where there 
are two obligees. 
"> That a debt due from the bankrupt and ancther-i is Labin che ad. 


appears from the ſtat. 10 Ann. cap. ee s: but this 
* debt as he is one with his wite. 5 


34 ObjeAion.” * objection has dio e — this debt ſball.forvive to 
the wife if the huſband die before he recovers it and this cooſtruc- 
tion will deprive ber of this contingency. 

The anſwer is, that the huſband might by his releaſe have dit 
charged this debt: now this is a diſcharge of the legiſlature, ap- 
nne 7 * Þ 

* The affignee hus the-ſume remedy to recover it, that the bank 
rupt himſelf had. 

If a note be payable to a feme ſole, or order, and ſhe afterwards 
105 bean | marries, her huſband is the proper perſon to indorſe this note, 
de doe Nou, that this debt due from the wife is diſcharged by the 
from the /bankeuptey; ſeems to me to be clearer than that a debt to the wie 

Oe Aides. ſhould be aſſignable, &c. 

— by the © For this conſtruction makes ſor the benefit and intereſt of the 

bankruptcy . bankrupt, creditors.and wife, As to the bankrupt, nothing can be 

perry bal. harder than that he ſhould be ſtripped of every thing, forced upon 
oath, and at the peril of felony, to make a full diſcovery, and yet 
after all, not to be diſcharged. Intention of the e only, that 
"the love of liberty ſhould-oblige to a full di 
* P. 4755 The diſcharge of the bankrupt ſtands upon this reaſon, that he 
is ſtripped of every thing that ſhould enable him to pay. 
This reaſon holds equally to all the debts for which he may be 
ſued. 
This expoſition better likewiſe for the creditors ; for if this debt 
be diſcharged, then is a creditor of the wife a eccedites within the 
ſtatute, 'and to come in for an equal proportion, which is far more 
cligible than an action, good for nothing uolefs the wife ſurvive, 
and pechaps not then neither. 
As to the wife, that this expoſition is beneficial to her, i is ſo plain, 
that it has been urged as an objection that it will be too beneficial. 

Whether © Whether this be a temporary diſcharge during the coverture, or 

debisduefrom a perpetual one, is not now a queſtion ; but I am inclined to think 

— — it a perpetual one: nor is this unreaſonable, for the law looks upon 

the bankrupe- the debt as paid, ſince the creditor is let into the common fund: 

cy of the hu. As to the objection, that this may be a fortune to a woman; 

band for ©» Reſp. Very reaſonable, that ſhe ſhould ſhare in the advantages 4s 


or only during 


coverture? well as diſadvantages. of the 6 bas ow 1 
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If a ſuppoſition be made, that a woman may, precedent to her Where a * - 
marriage, put her eſtate into the hands of truſtees, for her ſeparate A her 
maintenance z/ and ſo ber debts will be diſcharged by the bankrupt- gene 1d ber. 
cy, and her eſtate out of the reach of the creditors : The anſwer is, marriage. into 


No; for I am of opinion that ſuch a ſettlement, or conveyance, gur he, dar- 
guad the creditors, ſhall be deemed void and fraudulent, — 


| | | 0 nance, her 
debts ſhall not be diſcharged by the bankruptcy of her husband, but ſuch ſettlement or conveyance. dug! 
the ereditors;/ ſhall be dee med void and fraudulent. K 


As to the objection, that this diſcharge is 2 perſonal privilege, 
and therefore not communicable to the wife; the anſwer is, that 
her diſcharge is neceſſarily conſequential upon his. ae 


As to the 2d point, the court was unanimouſly of opinion, that 2d Point. 
the plea of the defendants. in bar was navght * for not concluding * P. 248, 
20 the country; and therefore upon this ad point, (being ſpecially Cafe of Perry 


aſſigned far cauſe of dewurrer) Judgment was gia pro quer. — 
* | ; 9 | 1 

Queen and Simpſon. —— 
5 Conviction of 


1 was a cobriction of derr-ſtaling, before juſtices ot the 8 
Pee, upon the ſane of 3 & 4 l, & M, h- f. 


Exceptions taken were, | 
, That no certain time was laid for the commiſſion of the i* Exception 
offence, but only that between ſuch a time and ſuch a time the tion. 
defendant did ſteal unum cervum. | 
2dly, That the conviction was behind his back, and without 2d Exception, 
hearing him. Indeed he was ſummoned, but the act gives no wh 
manner of authority to proceed by way of ſummons. | 
zaly, The ſummons is inſufficient, ſuppoſing the juſtices could 3d Exceptica. 
proceed in that way ; for he is ſummoned to appear at Bolton, 
which muſt be underſtood to be a vill; and then how ſhould the 
defendant know the. houſe where the juſtices will be ? 
Then it is to appear ſuch a day, but not what time of the day. 
Perhaps the juſtices came at five o'clock in the morning, and the 
defendant, not being there then, was convicted, though he came 
aſter wa cds. | 
4thly, Though in the information the offence may be ſaid to be 4th Excep; 
committed between ſuch a time and ſuch a time, yet the proof“. 
ought to be certain. Now the oath is no more, than that the defen- 
dant did, within ſuch a time and ſuch a time, ſteal wnum ceruum; 
ſo that the time is left as uncertain in the evidence, as in the infor- 
mation. And then nan cenſiat, that the evidence relates to the 
ſame deer; it, ſhould have been cervum in 1nformatione pradict” 
Hentionat”, | 
* As 
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4 P. 249, As to the 1/2 exception; in behalf of the 'convidtion it was 
Aniwer 10 be faid; that it had been taken in the-caſs of King and Chandler, ang 


Sn 6ver-ruled ; and that it wat the conſtant cobrſe of informa. 
* „. tons, in the court of Exchequer, to ſet forth the time in the man- 


Aufwer to be As to the 2d exception, that the act gave no authority to proceed _— 


26 Exception. by ſummons, it was anſwered, that no way of proceeding whatſo- 
ever was directed by the act; that therefore the act being ſilent in 
this point, it muſt be left to the diſcretion of the juſtices; and that 
the way of proceeding by ſummons, was a way very confonarit to 
reaſon and juſtice, in as much as it gives the defendant time and 
opportunity to make his defence, That the want of ſummons has 
been objected even in caſes upon acts of parliament, that did not 

_ -__ © dire&the proceedings to be by way of ſummons; as in the caſe of 
Mith. 4 Aan. The uren and Peach. This was inforced by precedents; where, 
uA pon this very act of parliament, the proceedings had been by ſum- 
a Wks, Boa e A PUEHIRII 073} hauses 

Anſwer tothe As to the 3d objection taken againſt the ſummons itſelf, viz. the 

3d Exception. Uncertainty of the time and place, when and where the defendant 

++ = was ſummoned to appear: | 1405 | | 
It was anſwered, %, That this objeftion ſuppoſes very great ab- 

ſurdities; as firſt, that the defendant cannot find the juſtice out; 

ſecondly, that the juſtice ſhould come at an unreaſonable hour, Ge. 

2dly, That the return, which muſt be taken for true, is an an- 

ſwer to the objection. For the return is, that the defendant licet 

. debite ſummonitus ad boc tempus & bunc locum, did not appear; fo 

chat at whatever time or place he was convicted, it muſt be now 

taken for true, that he was ſummoned to appeat at that time and 

F PE. „ . Pty: 

As to the 4th objection, viz. want of certainty in the p „ it 

5 Hy, was anſwered, that it was next to impoſſible for the _—— be 

tion. able to ſwear to the ic by day, and not to be intended that thete 

*P.250. ere more deer ſtolen than one. : 


3 Chief Juſtice Par ber: More agreeable to the courſe of the com- 
Agrecable to mon law that he ſhould be ſammoned. Nothing in the objection 
the courſe of as to the evidence, Time muſt be taken to look into the prece- 


law thet we dents. 
rty ſhould 
ſummoned. judge Eyre: As to the objection, that the time ſhould have 
That between been ſet forth with more certainty than that berueen ſuch a time and 
ſuch a time ſuch a time, Gc. that has been ſufficiently ſettled in Chandler's cale 
time he fiole a £O be well enough. 
deer, is well. It is true, that the ad hoc tempus & bunt cum cannot be confined 
balk. 378. to a particular hour or place; but then it is not to be ſuppoſed but 
that a magiſtrate will adminiſter juſtice with integrity; and it is the 
duty of the party ſummoned to attend his time and place. 
I In 
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In informations and indietments, no judgment can be given, un- 
leſs the defendant appears. The defendant” may indeed have judg- 
ment of outlawry paſs'd — hirn; but that is for his contempt 
in not appearing.” And if the pe of ' ſuperior courts, cannot 
proceed ro 4 9 unleſs the defendant appeats; a fortiori juſtices 
of the peace cabtiber to 0 on nets » 1h 

Sende 20 of parliiment indeed give juſtices of the peace a power 
of proceedin upon default: but exceprio probat regulam in rebus non 
extptis ; it deems to me therefore, that he ſhould have been appre- 
hended by warrant. , * b wHA 1 


© * awry & 


\ 
+ 


Pruri juttfor. The defign'of the act of parliament is to give a ſum- Th the Pac- 
mary way of proceeding. The defendant has been ſammon'd which de not? 
ſarely is ſufficient ; for abſard that he ſhall take advantage of his Je la, ben 
own contempt. Fo CPR OI ſummon'd, it 
is ſufficient, 
Cole and Hawkins. B. R. P. 281. 
| IN Sy See poſt. 348. 
N afumpit, plaintiff declares upon a promiſe the 16?þ of Jan. Alluwyfir. 
1706. Defendant pleads in bar the ſtatute of limitations, leading. 
Plaintiff replies, that the bill was exhibited the 23d of Jan. 1713, 
and that Zauſa actionis accrevit infra ſex annos. To this the defen- 
dant demurs. | We | 


RO + FOES a YT) 


It was infiſted by Mr. Branthwayt for the defendant, that this For the De- 
replication was a departure from his declaration.” For tho” in tranſi. fendart. 
tory actions, time and place are not material; and the jury may, not- 
withſtanding the promiſe was at a different time or place, find for 
the plaintiff; yet the plaintiff ſhall not be at liberty himſelf to vary 
from, or falfify his own record. 5 H. 7. 28, 3 Lev. 348. 2 Cre. 


364. Book bf affiſe 22, pl. 86. Cro. Car. 228, Tyler and Wall. 
Raym, 86. | | 


3 For the 
It was argued by Mr. Salteld for the plaintiff, that a departure Piaf. 
. was always a going oft from ſomething material, that had been al- * 
tion ledged before; and not from things immaterial. | not materially 
A mh no 1 270 * l. | | alledged, is no 
| | | — 
Now in tranfitory actions, time and place not material; upon . 225. 
iſe they are certainly immaterial. | 2 
By the common law, time was ſo far material, that the time in and Place not 
the declaration, muſt not be ſubſequent to the bringing of the eil. 


have 
and 
caſe 
ned In Plawd. Com. go. Pollard's caſe, agreed, that if treſpaſs be brought 
but againſt two defendants, and one of them dies ante impetrationem 
the brevis, the action abates, otherwiſe, if pleaded that one of them 
4 died afterwards. | 


Vor. X. X x Raymond 


Trinity Term 13 At un. 


* — —— — „ .. 


Ii Lee. 110. -1 Raymond 86. Lee and: (Ropes 2 but che caſe be faid was mil. 
* P, 252, Teported for he had in his hand a mannſcript * report of th: 
caſe, of lord chief juſtice Keyling," wherein it appear d, that th: 
opinion of the court in that caſe, was that the ſtatute of limitation; 
does not take away the liberty of laying the action at any time; 
and therefore, if the defendant make the tinie material by pleading 
the ſtatute, the plaintiff may follow him by very ing from the time 
ſet forth in the declaration; provided. it be not a time ſubſequent 
to the declaration. And this caſe is cited to this vety Purpoke 

Salk 222. Keble 799- 
Ia debe fer, Mich. 7 Gulielmi B. R. Webley — Baking, difference taken 
bovd, plaiotif petween, bond and treſpaſs. In action of debt upon bond, the plair- 
thi day i bl: tiff ſhall not in his replication, vary from the date of his bond in 
repl. from his declaration; but in treſpaſs, the RR U r from. the 


cine alkenes? day, if the defendant neceſſitates him. ee. 
otherwiſe in 

dae Chief Juſtice Parker : Time material, if n to the dech. 
=" ration ; time material, if the defendant anfwers to the time; time 


_— in. material upon the ſtatute of limitations. 

you As the matter ſtands upon the pleading, the plaintiff i in his replica. 
tion ſhews, that his bill was exhibited ſeven years after the cauſe of 

| action. f 

| Byflatute for Now this being a general demurrer, it ſtands by vertue of the 

amendment ſtatute for the amendment of the law, as if there had been à vet. 


2 & ; ſo that it muſt be conſidered, whether this be a * of 
be taken up. form or ſubſtance, . n 
on a gene 


demutrer, of ſuch faults in form, „ e ifer 


Pemys 4 Time here e upon "the ſtatute of. links 
tions: Not probable to lay it in the declaration. ſo many years ago, 
unleſs the fat was ſo; moſt commonly, people lay RET cauſe of 
action, at a later time had it really was. 

Jn traphrory Preys junior: In tranſitory actions time and place muſt be laid 
— 3 for. form's lake, as to the defendant and ? jury; for the jury not bound 
only for by it; and the defendant cannot traverſe it without a ſpecial zuſl. 
form's fake. fication, Plaintiff indeed i in his replication has verified the Plea © 
PF. 253. the defendant. He has now fix d both the boundaries; in his decks 
ration he has ſhewn the time of the cauſe of his action, in his repli. 
cation the time when his Bill was exhibited. And yet if inſtead 0 
a demurrer, iſſue had been joined, the jury might have found for the 
2 if in fact his cauſe of action was within ſix years. To be 
conſidered therefore, upon the ſtatute for the amendment of the lau, 
whether this not being a 8 8 * fault in the pleading 

is not now” cured. H. | Dn apy) ers 
Chief Juſtice Parker : This ey hi conddered likewiſe, That 
notwithſtanding that ſtatute, it does not follow, that judgment muſt 


upon this gener al demurrer be I for the rl, becauſe upon 
| : Ade 


eee 
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not tam pro Domina 


— 
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— 


Trinity Term 13 Ann. 


- ua lus. W—— — 2 — — 


a vetdict for the plaintiff, it would have been ſo; and that for this rea- 


fon; Becauſe upon à verdict for the-plaintiff,, a new fact is laid be- 
fore the court, viz. That the cauſe of action did ariſe within ſix 


cars. Ci! } 
- Aqjournetur,. Jide pojtc Hil. 3 Geo. 1. 


| Walter and Laughton. B. R. 
9 ame BS af r Ar 112 1 n 8 : 6. 
1 5 1 I'S was an action qui tam; and the objection was, That A800 


* 


Regina,” quam pro fi... 
But reſolved that this mult be ſo underſtood ; and ptecedent: 
being both Ways, Uri 7 | 1 A 0 


Judgment Reſpondeas Oufter. 


Anciently Inde producit ſectam, was producing witneſſes, 17 Ed. 3. Inde producit 
48. Fleta ib. 2. cap. 62. Jeck. 2. cap. 63. felt. 9, 10, 11. 5 Ed. 3, gm abet 
171, 10 Ed. 2. 291. | 


it ſignified. 


* Johnſon and Gardiner. B. R. 4 P. 254. 


HIS was a writ of error out of the court of C. B. and for Queſtion, 

plaintiff in error, it was inſiſted upon, That the declaration — 
was naught z becauſe action yi wh againſt the defendant, as ex- on a woot 
ecutor, upon a promiſe made by the executor poſt mortem Teflatoris, to pay a debt 


That whereas the Teſtator was indebted- to the plaintiff in March 0 we; 


tor's at a fu- 


Hor Goods ſold and delivered, he promiſed to pay upon the 234 of ture time, 


November. ids 
1 Tz name, or his 
Now it was ſaid, That this promiſe of the executor, founded own? 


plainly upon the Conſideration of forbearance, made it the contract For the plain- 
of the executor ; and therefore the action ſhould have been brought f in emo. 
againſt him in his own name. | 

But ſuppoſing the action well brought againſt him as executor, 

then the Judgment was wrong, being de bonis proprits, inſtead of de 

bonis teſlatoris.” 99 60 


To this it was anſwered, That tho' the defendant is named exe; For the de- 
cator, yet it appears by the declaration, That the executor is charge- fendant in 
able upon his own contract, and the bare naming him executor - an- 
nocet, 9 N 

Always ſuppoſed, where there are promiſes of payment upon ſuch 
conſiderations, That the Executor has aſſets, and therefore not neceſ- 
ſary to aver his having Aſſets; for unleſs he had, there was no occa- 
hon for ſuch a promiſe. Cro. Jac. 602, 613. 

Upon an afſumpſit by executor, judgment is always de boris pro- 
þrits ; for all one as if the executor had given a bond for the money. 

9 C9. 93. Cre. Eliz. 91. 406. It 


F . 
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Tao Term 13 Amn 


Reply. wy was 4 fepided for the 1 in error; That the confidetation 

| was not the forbearance, but the old debt, the debt of the teſtator's; 
and that the promifing to pay it barely, upon a future day, will not 
make a new Conſideration. 

*P.255. Hob. 188, Judgment de * Sony, the _—_—_—_— was 
in time of che iini 


Court. Parker Chief Juſtice: The naming him executor ſurpluſage ; 
Hob. 18. becauſe it appears upon the face of the record, that the demand was a 
Demand againſt him upon his, own Contract. 
In effect the forbeatance is the conſideration of this n 
becauſe without forbearance no N can be N of: this 
Salk. 117- gromiſe. Yard and Elard,' 10 > Will 3. 
And to this opinion the reſt of the c court inclined. 


Sed NE RF Fs 0 
FP 5 Parker and Crook. B KR . 
Senne 2 ien id 
Covenant up- is was an action of covenant, ** a deed Meg t 
on a Deed was objected to the declaration, That the defendant is ſaid in 


died ut Fort the declaration, to continue at Fort St. George in Indibus Orientalibus. 
22 And upon oyer of the deed, it bears date at Fore St. George ; and 
5 therefore the court, as was pre: 9000, Had | no aner 9 + 


SF 992, 7 thou # 1 


Me Por il ener juni: Ad edlen will ne ig Englind ES a 
dhe deed dated in foreign parts; or elſe the Party can have no remedy; 
11 but then in the declaration a place in England muſt be alledged pro 
ted in foreign forma. Generally ſpeaking the deed, upon the oyer of It, mut be 
Rabe Bak conliſtent with the declaration ; but in ' theſe caſes, propter Mereſſita- 
f. nd moſt de lem, if the inconſiſtency de as little as poſſible, not to be regarded ; 
alledged in as here the contract being of a voyage to be performed from Fort 
tom yo for. Sr. George to Great Britain, does ere * * Sr. Grirge i is rety 
t from Great Britain.” 
Salk. 659, | ; 1-83: 27; 10 un mühe 
922 Aſterwards in Hillary term, braut had un juagmem, 'notwith 
Nandin this obſection. 4 Har 
P. 250. The Words in Indibus Orientalibus do not neceſſatily aper 
8 Place to be out of England; there is a place call'd Holland in Lin- 
tallbas do not cue; and there may be a Fore St. Gebrge in the Pariſh bf &. 
— Martin . In V. Joner 69. ſame objection taken und over- ruled. 


Place to be 
out or Eng- 


Michaclma: 


Michaelmas 'Term 


| ü 7 1 Geo. * B. R. 


Vincent ver/us Atwood, 


CIRE facias brought againſt bail; defendant pleads that the Scire facias a- 
principal died before the return of the capias, plaintiff replies, —— 
That the principal did not die before the return of the capiat; the dab es. 
defendant demurs. 1 N r : cipal beſove 
che capias; replication, That he did not die before the return of the capias ; defendant dewurs, 
pro quer, | MILLS 2% 


Agar pro def. The replication naught. 

I Fg tet 1 plaintiff T not ſet forth, That there was any ca- For the defen- 
pias at all ſued out; but only that the principal did not die before the * 
return of the capias. 15 | | | 

2d, Becauſe by this replication, there is an iſſue formed, wherein P. 257. 
the jury muſt at once try matter of law, matter of record, and mat- 
ter of fact. | | 


Branthwayt pro quer. * : | 
When the Jeadint pleads, That the principal died before the For the plain- 
return of the capias, he certainly admits, That there was a capias u 
ſued out ; and the only thing doubted is the death of the principal, 
yy Se. Neceſſary for the plaintiff only to anſwer the defendant's plea, 
with- WH and not ſet forth that which is admitted by the defendant. 
„ In a ſcire facias not neceſſary to ſet forth the awarding of a capras. 


the Lutwyche 1281. 2 Cro. 97. 
Em- Condition of a bond that H. marry the daughter of D. before 
f St. WH Exfter. Debt brought upon this bond; held, That if the defen- 
* dant pleads that the daughter died before Eaſter, it is enough for the 
plaintiff to ſay in his replication, that ſhe did not die before Eaſter, 
without ſetting forth that he did not marry her. The reaſon is, by 
Y Y cauſe 
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rr 


cauſe the not — is a fat. admitted ; and the . 5 e 
t in queſtion, Jelverton-24.,: 

Had the plaintiff replied, there was a capias ſued out, and the de. 
fendant rejoined nul tiel record, the rejoinder would have been a de- 
parture from his bar. How then can it in reaſon be negeſſury, forthe 
plaintiff in hisreplication to ſet forth that, which the defendant can- 
not deny in his rejoinder, without a departure? 

6 Mod. 139. Perkins and Moolaſſon, 3 Anne, action of debt againſt ball. * 
Salk. 321, fendant pleads no capias; plajniift replies, there, was a capias; defen- 
2k. 221, dant rejoins, That the force of the captas was ſuſpended by a writ of 
nn Reſolved, That this rejoinder was ae nn ber. 
pears | ——— FAY IEG = 


1 geg guer. | 


A 


* P. 2 | "OM Queen vorſur Aires, 88 
740 U. | is! 4 
— ee bak eee 10 tepesl didn 
letters patents, whereby ſhe had granted ſome fairs to Th, 
. in the towyn of Winfter in the county of 
The ſeire Ae ſets forth, That tothe yrant of the fan, 
nid 9 by r of « quod damnum did ifſue out ; but that it was clan 
executed, and ſo that the jury found that the grant was not ad dam- 
nun of any body; when it was ud grave'dammmn of the earl of Rut- 
land, who had fairs in the manor of | Bakewell, four miles diſtant, - 
_ ''Thedefendant protefiando, that it was not clandeſtinely and frau- 
en executed, pleads, That the grant of the ' fairs to him was 
00 6-4; dammm of the earl of Rutland, or any body Anme. 
— ifae joined in' Chancery. | i och 


A venire awarded out of that court, 8 into B. Rithe-.court 


of B. R. awards a diſtringas; upon which the cauſe is tried, and the 
Jury find, That it was 4 enen of the ear! of Rutland. 


Aotion in ar. Mir, Salkeld moved in arceſt of judgment, 

reſt of julg- His firſt exception was, That the fire facier was abated by the 

of Ur death of the Queen. lad 
By the common law, no difference between the King and the ſub- 

ject; but the death of the plaintiff had in both caſes abated the ſuit. 

Whether tere Indeed were this an original writ, it would be helped by the fot. 

facias be not 1 An, Cap. g. bur being judicial writ it is not. 3 Lev. 220, br 

mich cad Oliver Butler's caſe ; held, That a ſcire facias is a judicial writ; 

not always a TR: volt? 


= - 
* 


0 this exception it was akfrered by the Attorney Generkl, Thee 


. 
259. this was not a jade but an origival writ. That judicial vrrits ate 


Anſwer. 


Sir _ thoſe only, that are founded "_ —— and ee yu 
Of Judicial d 


Pre 
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miles nt, but does not add, and no more. 
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I Michaelmas Term Geo. I. 


e 


but that this was go conſequence -of any judicial oceeding, or 
founded upon the former letters patent; bat purely the fraud; and 
that ad are mew feire owt in = "Regiſter, EY the original 1 


unis. 


"His 115 exception was, that OO iſſue 100 0 the court of 2 2d Exception. | 
cery, (not being a proper court for trial of a matter of fact) is at a 
full full api, and the court of B. R. ought to have awarded the vente; | 
whereas here the vemre is awarded by the court of e return Wy 
able into B. R. Palmer's Rep. 410. | int 3 


To this exception it was anſwered, that the conſtant practice is; for Ancuer. 
the chancery to award the venire facias, returnable into B. R. So 
is the caſe of Feffreſon verſus Morton and Dawſon, 2 Saunders 6, 
23. and Sir George Reynels caſe. And the caſe in Palmer, as re- 5 Co. 99 , Ul 
ported in M. Jones 82, Hoon mae make «ppt it. r | 


| Court, No other way to give day in this court, but by awarding When Ill is 
ure out of Chancen returnable here; and always done fo, A joined in 

His 3d exception was; that the fairs granted o Mr, Aires were nds 
four, one upon. June 23) another Offober 17,” a third November a8, .. 
another April 12,; tho granted to the Ratl of Rutland were upon 34 * 
March ag, May 17, Auguft 25. 

It appears plainly that the Rope are raty different ; and for ought 
appears upon the record, the places, where theſe fairs are to be held, 
may be 40 miles diſtant ; for the record ſays only, that they are four 


Nod it was faid, that it was not to be preſumed, that. where e P. 260, 
time and place are lo different, the en of fairs could be prejadicnl 
0 ide other. 


T's this exception it was replied by the Attorney General, that Anſwer. 


time and place were matters of evidence for the jury, not the court 

to conſider of : that damage or, no damage very often depended upon Dyer 226. 
different circomſtances, and that it was poſſible for a market to be Sir Oliver 
held on ms fame 4 and * by another without kn 850 in, e 
Laden. | 


dub Exception was, that a frire facias was not the proper cond ; 4th 2— 
ot that it ſhould have been wa action of a, to have e i 


damages. | | ee . au 


Fitzberkert Ti. E 6 517. 2 Vent. 344. Sit Butler 408 . 
3 Lev.220. where held, that the crown de jure TE to ſuffer the where be pa- 
Abel to uſe their name. tent is prejudi- 


cial to the ſub- 
5th je. 


| Michaelmas Term 1 Geo. mc 


- would not ſuffer it to be debated. Caſe 7* egen Se. 2 hem a 


| HY exception was, chat the Earl of Rurland had not ſet forth 4 
ſufficient title to the fair, by alledging it to de appendant to a wagor. 
6th Exception was, that being an iſſue out of Chancely, — ſent 


to the common law only for trial, the record ought to be remitted in- 
to Chancery, and judgment given there, and not here, . Roym. 178. 


But this point, the court ſaid, had been ſo firmly ſerited, that t es 


26, 27. 

Adjournatuy, To be ſet down in the paper. 
4 e Hil, 3 N 1. * | ee 
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, 2 IBF. Paridhes of Power tt Mas B. R 


LY [ET for « a year, at the rate of 2 77 ann. wages 
AQuallerie, 


leaves his maſter by conſent, three weeks of a year; 25 


er deducting ſix ſhillings for the three weeks out of his wages. 
y 002 of two juſtices, 1 was adjudged a good ſettlement, 


Ow 1 45 an appeal to the leflions, the court being divided, the order 


Fo 


Motion for 


of the juſtices was confirmed, Stated ſpecially ; and being 9 


| * certiorari, it was urged in ſupport of ibe order. 


Alt, That it being kt forth i in the, order, that he was a covenant 
ſefvant, it mult be intended a covenant in writing; for the law. 


.. knows nothing of a parol covenant ;. if ſo, the covenant could not he 


diſcharged by parol; and conſequently in n law, Wenn 


ed a fervant to the end o the year. 


. 4 


Court e. the order; and held actual N 4 year 5 | 


Der 


Chek and . B. R. 


M AR Clerk being profecuted in the ſpiritual e court, by a MY 
tor. or his fees, in à ſuit brought by this Clerk, againſt her then 


huſband ung. to be divorced, prays a prohibition ; ſuggeſting, 15 
that ſhe was a feme · covert; and as ſoch not liable to de Py, fi . #9 
to pay the fees. And 24h, that all actions upon the caſe are ſaab! 


> 
1 
— * 
. 
. 


at common law, & non alibi. a 


— — 


' ſuit for dis foes, in that fut, where the marriage between her and 


oO „r - 


= . 177. 1 
ave Wd Mr Salle 15 to wer ai My a profit tout . 263. 


e en of her being a chert; he infiſted, 1/ Amgint th 7 
8 now too late for her 5 take advantage ok it, becauſe 9 

not been ed in the ſpirigual court. 
43 49.1 That aſtet a ſentence of divorce, the wife ſtands in the ca- 


p< 


1751 of a eds ee has 1 properly diſtin from her 


To this point e by” l.. eren 3885 
true, that after a ſentence of divorce, huſband and wife are to be con- 
ſidered as fingle perſons ; but that here there was no Nay of di- 


vorce, but the marriage declared to be gull and void. 1880 0 
24, That her marriage to Clerk, was precedent | to. the prodicr's 


Young” was declared null. ' 
But this point was thrown, onal teal; c 


livel was MSIE not i a feque-lole, 
ber | ay 


ben e | 
Andie irg — 
the foi; 


Mr. that he 4 ; 
A 


, From authorities. 1 Med. 167, 3 Keble 203, and this 
giveh, that fees are doe by provincial conſtitutions. 1 Yentris 
160, 165, if the cuſtom be denied, then a prohibition muſt go ; not 
otherwiſe, 2 Keble $10, 845, cuſtom denied, prohibition muſt go 
non aliter, And ſaid, that the — extended l fees 
as coſts, 3 Keble 536. 


diy, Reaſon of the thing. rs 

| Fees nothing but wages, for work done in a ſpiritual court by a 
ſpiritual officer, in a fait of ſpiritual oonufance. 

A proctor as much an officer of theſpiritual Kon, as an attorney + p. 263. 
of a court at comman law. 

The ſpiritual court an ancient court, and has ancient officers be- 
longing to it, for theſe ends ; 1/t, to carry on the buſineſs; and 
2dh, to preſerve the honour of the court: but impoſſible that theſe 
ends can be attained, while the court is bereaved of the attendance of 
its officers. 

Mich. 8 Will. Proctor compellable by law, to ſetve in his im- 


* 


— - 2 2 o. 


4 Tien Term Gear, 1 
5 "7 . 195, beld, That 48 an attorney is ſo too: " conſequently th. the 
„ » attendance of neither of thorn ought to be hindered, by ghliging them 


oð ſue fortheir feed in foreign courts, | 
have power to compel 


Jaltices of By the Stat. of Elig. juſtices of the peace 
poblh, hho.” tilde to ſerve in De) in which ſtatute there is no expreſs 


riſdh 
— FS clauſe; whereby the Juſtices are enabled to redreſs ſuch ſervants; in 


— ciſe their wages are 1 yet held by the equity of the ftatate; 
that fince the juſtices have a. power to compel their Ser vice, they 
" ſhould likewiſe have power to give them redreſs gs to their wages. 


All courts have proper fees belonging to their reſpeRive Officer, 


mea hg which fees each court is moſt certainly the propereſt judge. 

2 1's, Spiritual Eourf"! bas Ne to oy deen br 
SEE E191 J974 1961 fer OL 2 2660 ua | 4 WIL 95 end 55 aha 

* tue probilbidoen en 07 0) 
-- the cafes ak wet Þ non ir gandum but there bases Alo. 
333. W ak is'now-ſettled in the caſe of Yobn/on 
and 8 Med. 2 54, where moſt of the caſes now quoted are 
ken hötde Fi "and Kio reaſon Fven by chief juſtice Holt, that if 
rs tight the in the ſpiritual court for uin they would 
avoid the ſtatute of limitations. mw ch if Wy 

In the caſe of Brioker and G a ibition was gran 
„Eee eee ee ee ns by ber, 
by :6-q5againſt her huſband ; in order to bring the matter judicially before the 

wy wh Court. 


W ehe ene of extöto; no weight to be laid upod it; be- 
cayle pa, favour is ſhewn to 1 4% G0 1 


o& ON _ 
1's WS 7 


*. eee dbag if they 
any thing, they PO ARES; 715 4 — cannot 15 ut 


Forthe prohi - 


common daw. 2 8 74 44 n > ago 
aft 03 SUD 
Court Parker chief juſtice, "If the. fpiettoal court. . juriſdiction, p 15 


> point, haps not neceſſary by the forms — their law, for > aeg 


3 named in the ſuit ; as in the caſe of an executtix. And the tes 0 1 
join the buſ- the difference between the common law and A civil 278 is this 


wife — that in the ſpiritual court, the huſband, tho not named, may y come 
in the ſpiritual in pro intereſſe. ſus, and make defence bimſelf, ſhould the wite 


ders, Wbetber therefore tho huſband, couſt be joined, mult be dcicſad 


tho“ not na- 


med may come ed by the ſpicitual law ; and may be a good cauſe for an yon but 


bad, aud mel can be none, for a e - * 

deſence him - 7.5 1225 1d 
elf, ſhould the wiſe Jeſerr be cauſe. | Pos” 
ed point, Whether the fees may be ſued fot in the ſpiritual court,” a matter 


much litigated ; and reſolutions both ways, l 
, | Jodg 
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he J dar Err. No ſuing in the court of admicalty,, or court I | 
m Ws fees. en il and ola, prohibition granted by 
B Ae of aan... % bret 2h tha | ha 
ls judge Pratt. I fee no ye "why op in the iel court, 7 
in may not be 1 at common law, as well as fees i in | Chancery. | 
al Ae. WE Piet aid bob 55 - oh ; * welt 62. þ 1 
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rs, DT ” rand. 'B. R. * * P. 265. 
in TY a hes oft a bor goods FAIRE away , the Aaica of 
#1 defendant pleads that he was SUE of ſuch a leaſe ; dit r, 


conveying his * the leaſe, ſets forth ſuch matter, us lbewed. the 1 
ſeaſe to have determined, before it | — goes on, and lays, that 0 
virtute of ſuch a. leaſe, he entered and made a leaſe ta. the plaintiff, rer 
ſerving ſuch rent; and. far the rent behind 1x the, taking. &c, 
Plaintiff replies, that the goods diſtrained were (old. Dete 75 
his mae juſtifies the fale, by virtue of a late a of pazliament. 
To'this rejoinder 1285 W and the defendant. joins in de- 


murrer, os ov; SR pat . N 


Por the — it was inſiſted, that there was no good title — 2 


forth to the leaſe, in the matter .d At 
ind that the firſt 105 Gali, theſe fecond E eins it 


To which it was anſweted, 71. That if che defendant has Failed Aniwer, 
in deriving to himſelf a lawful ability to make the leaſe to the plain 
lf, ine conſequence will only be, that that entry, which be ſets | 
forth to de by rute of the leaſe, muſt be taken. to, be a diſſeifio, and A 
tortious fee · imple, ſufficient to ſupport the leaſee. | | 
2 It was ſaid, That the plaintiff by his replication, tho be had | : 

not ſaĩd, bene & derum off the defendant made ſuch a leaſe Gc. yet n 
by pleadin g ſuch matter as ahuſe of the diſtreſs, (matter confeſſing ang 
avoiding the plea of the defendant) that plea muſt now be taken 8 
true; as that there was ſuch a leaſe made, and the rent behind. And Court; 
of this opinion were the court, 

It was ſald morcover by chief joſtice Parker, That the title was « p. 266. 
but watier of conveyance or inducement ; that the Ma Vis the 
ples d was' We leaſe, and the arrearages of rent. 


15 Then pts were taken by the plaintiff's counſel to "the re- weckte 10 
inder. 

/t, That notice ſhould have been given to the owner of the goods — — * 
not to the leſſee. 
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24h, „ Norice in the ſtatute muſt de underſtood to be notice in 
Das; but not ſet forth * dhe pleading, f chat this nn 
_— g. \\ | 
Thefatal ex- | 340, Saidin the pleading, quod inmediete yoft ene cy 
ception, tam, be left notice of taking Cc. & BY. * inde;  wheress.. the 
cauſe ſhould have been ſet forth. Ate 


te, As to the / objection; i. was ce 10 Wo cout? bl 
That the Statute did not require notice to be given to the owner, for 
bu might not bejknown f but to, the leſſee. 
As to the 2d objection; it was ſaid the counſel for the defen- 
.. . dznt, That if the word notice did ig tht act import notice in, ti 
— ting, i ir haſt de ſo too in the plea, which" purſued the very words of 


4 objeftion * But the obzeellon to the nder wis by the cburt held fa 

good. ,, "Bar th ee, that ad bag tum” IE 
tho' that had been ſenſe; yet it had been infufficlent; Led the 'court 
E WIS UE 6 


7 en 
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— bail, to m_ bod pon th 


emered ine tion ; judgem eee 

by bail ; ;they caſts coſts ; _—E Jen, i 
plat wk affirmed, and 9 /. additional, colts given for the ale Oe, 

ante emana- _ Now aſtire facias | is againſt the bail upon this recogni- 


tionew brevis. ſance ; the bail prays oyer o the rcpnſance which ſet forth, Fe 
_ bis And then the bail pleads the death of the principal ame emanationen 


be a good brevrs; CS FPS FA baut orgs 
* rent forma. 


For the plaia- Mir, berge fit hve the __ That this plea — 
* becauſe it was impoſſible for any material iſſue to be joined 
For tho if the Jury find the death of the principal, at the time of te 
capias iſſuing out, it would make all right; ſince he that died before 
the iſſuing out of the 1, died certainly before the return of it; 
yet ſhould the jury find the contrary, hat he did not die before the 
iſſuing Cc. What is the plaintiff the better? Since he be alive 
at the iſſuing out of the capias, and dead at the return. Now-hall 
@- plaintiff be compelled to take iſſue upon a matter, which if found 
againſt him, he is gone ; but if found for him, he is never the nearer? 


Thus 
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7 of debt upon bond, e diem 


Held, that in ſuch caſes, there hoy FOTO ihe tad 


in the caſes of Atwoed, aud. —— and Merii and Jaſſelyn. Ant. 145. 


* P. 266. 


ſelf, but by demurrer. ban 
.\* Brantbwayt pro def., 

The condition of the, dai bead; is eiibet \9 render, Ge, or pay the For he de- 
* 128 | 

To * conſidered what p are good and proper for the bail. 

, The condition of recopniſance, being in the disjunctive, 


he may plead the performance of either part of the dijundtive. 

2dly, By way of excuſe for not performing, he may plead the 
death, of 4 pri woe, , before any capias iſſued out; or the death of 
the principal after the iffuing out of the capias, and before the return. 


For the condition of rendering, is not to be under ſtood of rendering 


the body of the principal, immediately deen n den Dim 


but rendering upon demand by due procels of. law, via, the return of * 


the capias. The iſſuing out of the cahias is the beginning, and the 


return of it, is the completion of the legal demand. MH, Jenes ag. 


Death of the principal before the iſſuing out of any capigt pleaded zSeeun, excep- 


That wu. 


demurrer, and judgment for the bail. And this difference taken 


performance of the other part. M6457 42 27 

Hutton 47. Moore 432. Death before the iGving « out of tho at 
þias, is certainly death before the return. 

As to the du duet of the plea ; the anſwer is that no advantage 
can be taken oft ernte but matter of form, and aided upon a ge- 
neral demurrer. * this is no other; for we it be ſaid d gr 2 


me duplex 1277 , that not enough ; for no 


when a condition is in the disjunctive, if one part of the condition 170. 
becomes impoſſible by act of God, n is Adee dae | 


to this 


rule in Salk. 


taken of a Soar plea upon demurrer, wit at ſetting forth in be 


edn tþ wherein Us doubleneſs of the plea copfitt, * determin- 4 


din che firſt caſe io, Lutwyche's e ae Tier of of: 


* Chief juſtice Parker, = 3 
Rendering i is to be underſtood rendering upon demand, wiz, at the 
return of the capias ; for then is the legal demand com lcated. Not 
Kg en, wy a refuſal ; and 2 the bail becomes liable and pot, 
leading thetefore the death af 1 principal before the =, 
tury, kata? the Cafes, is moſt certainly a g 90d pes 
Bot pleading the death of the ele before the iduing o ou tof the 
capias, is certainly an immaterial plea ; becauſe material only in caſe 
1085 found one way. For death hefore the iſſuipg out "of he e capias 
death before the teturn of it. But ſuppoſe it be ſound, that the 
180 did not die before the iſſuing out of the capias, that is 


return of the capas. 
pt! Aaa | As 


A . to the purpoſe ; for notwithſtanding this he may die 


| *P. 269. 
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As eee wherein the pl eg ze Heth of the priv- 

© cipal before the iſfoing of the cap/as 3 this anſwer may ſer ve, that the 

was never taken; that the doubr in thale caſes -was, 

Doubted for- whether the bail was not bound to render the-prineipab, in convent. 

| er ent time; or had time to do it, until the iſſuin 2 of the ** 
bad time for This objection therefore, the ſtrength of which * this, 

readaring he the: principal has time until the refurn Oc. would W been 2 

Ad- nee at a tiqe when it was a controverted point, r bail had time 

of the cps, until the 1ſuing out of the copjas.. gut; now the lat is ſettled, that 

tho it be vow He has time ot the return. The cafe at bar, EA" Go 
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ed that h | ! | | 
... Gem pleaded 10's, bond, „ * err vo urs H d 


the ren. 
e e de wee K whe pltuif ae 
Hove bad his jadginent, bad not another objeCioh been arted, vie 
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the fire fackes. TH the a fets forth alt the proceſs until bit ih the 
P. 270. coort of — kkewiſe all the proceedings vpon a fit of vetrot, 


voll afficmance of che Jud t, and the damages and coſts in both 
Bail not liable Ehre; and Soweludes with" « demand for predie?” dampm mi. & 
2 lag in boch courts; ar wh dan not liable for WG the ex: 
a 1 95 eee. n . 335. 
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ö 1 8 | Shuttleworth and Patterſon. B. n. 


urs a Eo deen he we 
. * 1 dun woos: Et babæus ili hac breve. Fe 


inquiry © Court. It is well enough. A known [IRR between 4 
form may a- and judicial writs, that defect in form will abate the former, but de- 
2 „de in ſubſtance only can the latter; and thus refolved in Black 
cial writs. more 8 caſe, 
|. The ſubſtance of the Wiit, is only to command the ſheriff, to 

take an inquifition z and the wards omitted purely direQory to in 


ſheriff; becauſe withovr returning the writ, it cannot appear t 
court, that he had an authority to take e and if the 
be returned, as here it is, all the ends of tho 

are effeRually anſwered. 
Befides, a command to tetutu the inquibtion, is vicwalty abd cop- 
ſequentially a command to 'return the writ ; ' becauſe the inquifition 
cannot be returned to any purpoſe, unleſs the writ de ſo too; for 
cannot otherwiſe pen. that it is a return to the writ, or that the 


words, now axnitted, 


bf 
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fi 
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ſheriff had a any authority for taking "the inquiſition. Sr 2 viderit 
„ left out in d facias, 5 . held good for the very fyme * P. 271, 


reaſon; viz. being er -which I 
want of fon. | ; 
K and Mis. B. R. ee, 5 
HIS was a motion to quaſh an order of bead n 
x quaſh an order 
$7 Ca N 2 $94 of baſtardy. 


uf Objection againſt the Ste was, \ That it ould have been ſer 
forth, dh place the child was born at 3 | decauſe ene * 
ces cheir Juriſciction. 

Cu. The ajudyging uach « 006: the father of a battard child, 
which was born in ſuch a town, is a ſufficient FRAY forth. the place 
of his birth. u. 4 1 ' 1000 


gane. ren, out | of Ge; eee e, _ 


Wan Laar toy time by e 
good reaſon {et forth in the order, why b parks d 8 e 
ſooner, vi x. that the father ran a 2 and could deen 


and having no eſtate, nothing could be done in his abſeace, | /, —_— 


34 Objeion, Awarded by the order, That the father ſhall give 
ſecurity, both for the performance of the order, and likewiſe for in- 
demnifying the pariſh for the future. | 

Court. The giving ſecurity a thing very reaſonable in itſelf ; but; Salk, 
fince there have been former opinions of the court, that the juſtices em to 
have not a power, to award the giving ſecurity for the due perfor- — 
mance of their order, until ſuch time as their order has been contem - mance of be 
ned, (but then they have) the order muſt be quaſh'd quad that : 2 — 
but as for giving ſecurity for TR Oh pariſh, it is right. 


£188 


®: Patiſhes of Newntk aid Workfiworth, in Conn P. 272. 
Derby. B. R. 


NE — with his wife and children, were by an or- — 8 
der of juſtices removed to Workfivorth, as the place of their — 
laſt legal ſettlement. 
Upon an appeal to the ſeſſions, it appearing Newark was the laſt 
legal ſettlement of V beatcroft, * conſequently of his wife and 


childten, they are therefore all removed to Newar/, 


The 


_ Michaclmas'T Te erm IT 581 Wo 
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The court OM ed 3 of ſeſſions Free dies 


bees it was no conſequence that | Newark the laſt legal 
ſettlement of the father muſt be ſo of the Sie for they might 
haye gain d a new ſerclement. ' * 
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'Cottingham and Loſs. B. k. % 


TOTION for a prohibition ; foggeſing, that be there. is 
a diſpute between a peculiar and the prerogative court, whe 
this bona notabilia or hots: it * be tried Oy common law. 


1 Mod, 2111. ad i dhe 


Bona notabilia Caurt. This muſt often have nn and if 2 donau, ly, 


u there muſt have been frequent inſtances of it. 
and Where a prohibition is granted pro defectu triationis, it is upon 
= ſuppoſition 6 different rules eſtabliſhed * the ſpiritual. and'diiench 
— Ä 2 a as in caſe e hal =__ as qt Regen the . 
and common law | 
=E Caſe quoted' not much regarded. 
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urs: was e e the bitbund: for 
wife awa y,,and raviſhing her,” per quod confortium, Be 


empus, Viz. per Palin uti anni amifit, Ge. 
| Ven go gue, a Derr 


| Moved i in arreſt of judgment, that a year had eee 7 the — 
of OFober, the time of the offence,” to — of the verdict, and . . 
much leſt at the time of the action commenced and therefore, 92. = 
ao damages being given, it was erroneous, ' 

Hobart 189. 1 Med. 271. Horn ver,” Chaniller, — 
2 Saunders 169, 4 Hamlet * and Heere a hong ful in deu, 


On the other ae it Was cid, That r. 2 5 a r * it 
was only conſequential, and lad by way of aggravation of damages, 
and was not the cauſe of action; that the per magmem tempus was 
enough, and the VIS. r Ge. ſhould be er as 7 
becauſe impoſſible. | e 


E 


Par ter dre juſtice This caſe widely different from the com- e P. 254. 
mon caſes of vg. a time that is altogether impoſſible; as the a 
1 February, &c. for here the whole time is not impoſſſble; and ſit can- 
not be Known for how much of it the jury gave the rn W. moſt 
probably to the 12285 of the verdict. ame. 1 U 


yr. X. 0242 bB ä ; Holro: 


Wall. 251 Pa od) ni ehow dT 


anne Lade 8 Ebizſon. B. R. 3 dt yinigh 
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The ob was m upon 3 by en. 7. N io. that the defendint i in 
error, ſhould beſides bis coſts have intereſt allowed bim, for the ſum 


—— due to him, pending t the time 1120 the writ of etror, row the 
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0 ot 0 Hie der g N was ren in damages, 

* 7. 51. Een Tor igto the, ex exchequet Sn 
= F tereſt nas als 3 e by 2 Ne 
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Econtra. 
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of r 2 
Salk. 504, 
264. This a and Ml ot 
received a ſtrict interpr 
Poſt. 281. Jaw ; for which the counſel rel = himſelf to NA. heb 0 the 
caſe of Hamond and Webb. 
From the purview con/{at, That the deſign of the act was only to 
reftrain'the abuſe of writs of error, and ought to be extended only io 


thoſe, that are brought for delay, | 
The 


—_— G. Ae which | 
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=” 88S T8434; A 


AN K 23 


The worde in the act, at the diſcretion of the juſtices, &c. ſhew 
plainly, char $adieijet inavicel — bp: fark damages 


as are uncertain in their nature; but legal intereſt is a certainty, 


—.— iy 3 whieh-1s e io — j 


Rep. 115. . Piford's eaſe,” In ah an of debt, brought aga ſt en 725 
executor, the woc drs in the ſudgrgent e (be enter. dh TER 0 
As © 2 Sawiders 406." the fenen given" there,” wit got extend io 
this caſo ; and proves no-more, than tht th coure may do it, mt, 
that they will or m oft, er ule? 


"© As i GE fores er the code pro er & ui, 5 „Plzyd. 


folidw the words'of ih At, but do not'prove'whitt the 

9 'whelher It 5, e ls goU{ynonymeys will the Word 
os, wol yay ; in 

To the. & of 3 &y 145. Dyer 5 „u wie lard; thitirdoes | 

not come. I e , Becauſe "this 'valad was 

there in its own riatire Sud, 4 f6 much ace 6f u the" wer 


2 Ppt a2, To hive made that cuſd cone vp to this, 
not | he value, but the intepeft of that Value” (ould have been 
ff 40 ' ae 4 1 ** : ; 912 f\ 


l was admitted, That the practice of the court of exchequer, | 
writs of error, 1 otherwile ; and a Poor reaſon. offered to erount for 


that 
For ue 4B. . fays,” all its if tive; 15d In 


equent ſtatutes,” . relacing to wid of 
N 


24%, Three precetent of the RICA reite 
of ts in the exthequer : 5 NY hs ee Hott Tar | 


to follow in their enttics, 40 of this a, then ſure they 
think the act extends to them. 

As tg inconveniencies ; t the jueſtion i is not about them, but what 
the law is, © Writ of error, j it reverſed, and reſtitution award- 
et; very reafonable there be d te e, but there is not. 

It is true indeed, That in debt, a jury be directed to give the | 
intereſt in damages 3. but tho' thise done in debt, i hever om in 


, oo... 
The colts are aſcertained by the jut t, as eee 
2nd therefore intereſt by parity of teiſon ; ovght to be allow "for 
thoſe ; but this not BiH rp to, | 22 n » 4 277. 


The words of the ſtatute are general, am writ of error ; yet ſome Executors 


caſes reſolved out of it ; for example, an executor, or adminiſtrator, — ; 


ſhall pay no coſts at all in * writs of error, tho' the judgment be eg pay 


no coſts in 


boni 5 proprus. Mich, 5 N. & M. Gale and Till, 3 Levinz 375. vn of error, 


It may be a queſtion whether it can be judicial y taken notice of, b — mg 


that any intereſt | is lawful, 1 Vent. 198. Seaman and Dee; action of bout propriis 
I debt 


—_— and Ha rt in law ſynonymous terms; 0 Damaget td 
. vos a dreſs. r, it is /Ex- pork. if 
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— he for money and-intereſt. From — 
5 men eee ann. 
. yt 2 233900 l | 194 Ares 
ob „ hne | 


ne: Wc 1. vas replied, S iapte oral 
ir | inthe bel of th coun: That the act was a remedial law and 
2 therefore ought to have a liberal conſtruction. Phat tho damn 
1 2 ſometimes ſignify coſts, yet when; joined with cuſtagi a, it muſt 
bave «different ſigniſiwation ; and they are diſtinguiſned in wren 
poſea, dung b noch, ol fo wach. ib the Fr., 15 b 


TO 187717 
co. ennie ahbe Jedes, No man fare: of, making iutercih, of bis 
| money; a man cannot always place his money out to his mind; he 
may loſe — ; and Mherevet intereſt is made, a hazard is 
run: — here is no hazard at all; very low 8 when * 
Was made. eee „ er 
er neee were a new/caſe, I ſhould think | ig highly reaſo- 
-nable, That damages ſhould be given for the delay: the ON coſts 
ia che act, /ſeemsto me to relate to vexation, and damages to delay. 
By the common law, in every action 'of debt, damages are given, 
occoſiane detentionis. debiti, eher by writ of inquiry, or by the court. 
Where a penal ſum is recovered, damages are never given. But 
2 1 ca d common law, ny en 


Gon 


* a key to the ſtatute. Whenever a man is kept out of hi jaft 


the lay implies * a damage. 1 6 028 only wee 
on ofa G practice in the exchequer. |: gems 4 


. 278. _ ds in Trinity term, it was Teſolyed by then 
defendant, upon a writ of errot, brought into B. Geh 
not hay intereſt allowed bim, by way of damages, for et ſum ad- 
judged due to him, from the time of thy firſt Jucg went, pending the 
writ of error. 
All interet For at the time of making the Ratute-3 H. 7. Cap, 10. which give 
reputed an- the damages upon writ, of error, all intereſt wo proved unlayie; 
9 and therefore that ſtatute could not give it. f 
la ſact, when intereſt run bigheſt, as at A fer cent. ae 
not been allowed. 
ln writs of error brought into the exchequer - chamber, intereſt 
never allowed; and a unitormity in ae to be wiſhed and en- 
deavoured. 
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URT.; It es are eſtreated into the exchequer, be, Recogninan-, 
V cauſe not punctualſy oomplied with; yet if the party appears and Where they © 
takes his trial next ſeſſion; he may compcund for a very ſmall matter may be c 
in the. court of exchequer; becauſe the effect, ho not the exact form Ir der hl 
— — ny does eilreated. 
| s of oyer and terminer the proper. judges, whether tecogni : Jadge of oyer 
E N 5 2d 2k xd blu "and termine 


| whether they ſhall be effreated, or not. 


; No inſtance can be produced, of any certiorari, to temove a fe- No certiorari. 
cognizance for appearance, from judges of oyer and 


224 


X J terminer; and it cer granted 
would be to take away-a juriſdiction that properly belongs to them, wr ® = 
11 is far the advantage of publigk juſtice, That it ſhould be ig the terminer, to 
pawer, of juſtices” of oyer and terminer, to, ſpare-the regognizance, if more recog» 


F | :7®:55-pizances for 
upon the circumilances of the cale the ſee fit. t ee 0 FF. 


King 5 1 ; 1 „ „p. 270. 
A. Poor child of the pariſh, of Stec i- Fleming, is by the church - war- Settlement. 
A dens bound an — . to A in N ; and thefe I es 
with his maſter tro yeats. Then A. removes to Ie pariſn of Buy: 
Pamroi, but gains no. ſettlement ; and there the apprentice ferves 
out the remaining fave years of his time. ORE oo, 
Held, that this was à ſettlement of the apprentice in the pariſh of S0. 35 
Bury: Pomroi ; and that it was not necellary, that the binding and * wa 
ſervice ſhould be in one and the fame. pürim. 
The ſtatute 12 Anne, wheteby it is declared, That à ſervant can stat. 12 Ann. 

gain no ſettlement, unleſs the maſter does, relates only to certificate 
maſters... WI ARS | * * | 18 r F 


* 4 4 1 1 9 
1-6 neee 2 : | 
4 0 Y * 
King and Weſton. B. R. 


HFEIs was a conviction before juſtices, for killing of con ies in Conviftion'for 
a warren incloſed. | S364 6.008 * 


0 » 
. #..4* © $4 


It was moved to quaſh this conviction; 1/7, Becauſe the ſtatute 3 
Jac. 1. 13. which relates to 'warrens incloſed, does not give this ſum- 
mary way of proceeding by conviction; and the ſtatute of 22 Car. 2. 
25. which does authorize that way of proceeding, relates not to war- 
e N 
The words of the ſtatute are to this purpoſe: For as much as 
conies are deſtroyed in wartens and grounds not incloſed; by reaſon 
the ſame is not prohibited by the ſtatutes in that caſe provided, 
which extend only to grounds incloſed ; therefore it is enacted, That 

Vor. X. . whoever 


— — — — . — 8 


1 Term ir 777 


| whoever ſhall w — enter into any. warren, or graupd N 
P. 280. *" eee ee tho” the ſame be e 


Stat. 22 Cr. Curt. Conviction well curated by thi neat; fol mh. 
aun s a8 the former wile partial, this i5-a0-oniverlal. Jaws: Into, any; 
=. This ſatisfies the preamble. A volt differance between the words — 
Sed, Yer long; ety PTR RR mr un ana 
- 0004 WF TN 45 Mat 1 136 | rb 10 
„„ ane e they. be in 
e chan thoſe hot incloſed 3 becauſe then an offruc in the 
e Aeatter would be puniſhable n OI reac 
"— 


>= 1943 * 2898 „ Dial, Sm Sprnezons ar * o for want of time given the bey 


* ee E 1 * 2 77 ie 7 1 31 45 2 — . mi 6 4 WAP 


e JUNG df Timmons, and gh giving time, founded on pate 
1 — to make his de- 
J, $1 . but this covienon being upon confeſſion of the pacty, 
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Dango! nxt 


an 423 1 u hen be Kester a0 ce e 

— in any action or ſuit, or for any p inn te , in any ob,, 
n oo lead · eck mand, W the leave of the fame court, to pleud ut thanyeve- 
„ © "+, ral ;raajters... thexeto, as be Hall thünk ' necefſary for bis defence, 


P. 281. # Court, The words of the act '& . are, That it hall be 


lawful to plead as many ſeveral matters, &c. Now ea demurrer is ſo 


far from being a plea, that it is an excuſe for not pleading, | Here 

you plead, and at the ſame time pray that you"ray/ not plead. The 
Then en be Word matter imports a poſſibility that the other party may demur to 
no demurrer it; but there can be no demutrer upon a demutrer. Eos; 


upon 3 = , tempted before. 
rrer. 


Salk. 219. 


Hammond and Webb. B. R. 8 


AM MON D gavea bond to Patchell, conditioned Tor &e 
Ts H . by Webb; Webb gives a bond to 


Hennond, conditioned tha Whereas Hammond bas grun 8 bond th 


—Þ *. Provided neigh, That. if 8 ſuch matter thall, e a * 
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ide 1 W lion a eee e 11 pat ie e 2 5 | 
777 Ines. arcor dia to che condition of the Jaid bond, then thit 

6b ellen, 3 voi; ober, Cc. Action brought upon bo Kft 

bond #3 ige at for the plain ial; writ of ertor at. 40 


= 9-454 t- 1 | 
t Sate la, That upon 950 writ of Queſtion... 


he cböft whi | 
* the plaſptiff in error ſhouſd find ſpecial bail dy vitt#e of 3 Fac; whether . 


cap. 8.” The words are, No execution ſhall be flayed on any writ \, ky 
77 error or ſuperſeqeas, for reverſing @ judgment in ny action of debt, Der 
or contralt for payment of money f , anteſt, Nc. Now here the bond vi - 
reply for the payment of mone e for the l Fas 4 
l un e ou * 0 e N 
W. ; what went before | 
We are therefore within" the very weve ed un if (4; Wheterth 
_ this court will not conſtrue us out of the meaning of the. fta« —— 
—— te; for is is a remedial Wy and-ought therefore to have a . 
—— 0 e 
4 pe mo given ty ; and t 
A e aw, e ee N 
law ; and yet . a —— Stata of . 
ty: That ect ſays, tas rp tore tion Marlebridge, 
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N 45 'L 5 Ak 


ky ** - becauſe © ies 1 as {> 
common law. 


Wen atk 0 
ney roy de taken by 


or clog A ly was Tue 
for this very en dvdte eo ite eas ry that 9 


ſhould not de taken by — 8 "logs of Garret und action 
of debe upodi ip ed. held” not within "the fats,” 44 


2 = manly 15 | 

ol refed upon this difference, where the bond v bd | 
yment of money in diſcharge of a debt, and where 
money is in defeaſapce of foie other collateral mat- | 
— 3 temps prijt muſt be pleaded, notwithſtanding a tender, 
where the money is to be paid in diſcharge of a debt; contra where 
the band is in defeaſance of a former bond. This man taken 


Co. Lit. 2 
The N e of this bond, the ſame as to ſave harmleſs; which 


without doubt out of the aft, 3 Bulftrode 234. 


Parker chief juſtice, This bond ſtands only a as 2 + ſecurity as da- Court. 
mages; this bond may be diſcharped, and the plaiatiff not paid one 
penny ; no difference between this anda bond to fave harmleſs ; out 
of the meaning of che act. 


I Pratt, 


— — — — — — —U— 
. 55 Fats judge, The only queſtion is,wbethe 
| in the meaning of the act; for, no fer whety 
or not, And it ſeems. to me, e {Uk 
„ 
that w a recovery does n y 1 Ta £ 
this act takes place ; but not where a recovery may, ot may not, im- 
port a debt due; — the reaſon is, that delay in the latter .caſe is 
Re 


| e as in the . 1075 
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l. Becauſe Thom, revor Mil the;perion, th 
cob mot, poſbibly je aha ene EE. ich. T 
hoh che Writ ns dische. 27 ae e 

before a biſhop and ſeven, e | 
the wr of error Gar 17 
Salk. o. w. rege, held, the 


rers baronet, cannot be intende 
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Ss 


iP 
7 
rlon. i 


1G Jour 


quaſh coram nobis 
Lie ec. that aber ut one, chief; 
the fanſwer ie, that a Wirit of e directed io bf 
P. 284. anette by came #: of this.office, but bis natura aan 5, 20d 
reaſon is, becauſe if no return be made to the writ of error, mw 
an alias, then a pluries, and then an attachment, which; my be di- 
rected to him by his natural name. And the caſe, is ſtronger here; 


becauſe there is is no pans he perſon, but the e Fl 


es een eee cee k att I 
4" #1 LEG RM 20 1GE it 71 ** 
Sezen Kale ae, ad 
Econtre. Latch 161, a commiſſion of 9 prius, 15 Francis * p 


gero, one of che juſtices Dam. Reg. de Banco; the return was, that 
the trial was before Francis Harvey Milite, one of the juſtices, Ec. 
yet held well. /, Becauſe he might be Armiger at the time of the 
iſſuing out that commiſſion; and Miles at the time of the trial. 
2dly, Becauſe other wiſe al * an of the Circuit would be 
oventhrown. | - 
As to the caſe af Lad De la Wer; that was determined wholly 
m_ the * 
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e J from the authority of 38 H. ö. 1. and. IV. Yones 6. 
N 1 55 and Eſquire, and Knight and Baronet, could not dane 4 
the lame per ſon. But that ſoch a one Miles, and ſuch a one Domi- 
aus, might be one and the ſame perſon he quoted the Regiſter 28>. 

b. where. the ſame perſon, .in the fame writ, is called in the begin- 

ning of writ Miles, aud in the latter end of the writ. Bara, He quo- 

ted alſo SavilP's caſe, Gro. Car. 205. 


Parker chief juſtice, e ie conſent of the reſt. | Court. 
The writ of error muſt be quaſhed, ; 
Names are for the diſtinguiſhing of perſons. Such a one Miles, The diffrent 


and ſuch a one Dominus, two nt names ; and therefore to be far, 2 


intended different la records and * the make Gifte. 
whole-name to be ſer forth 1 and therefore Thom. Trevor Mil here rent names, 
in the Placita, muſt be intended of ſuch a one MiP who was no lotd. dg 
As to the caſes cited, and the difference taken between —— 
and this, viz. That the ſame perſon may be both Miles and Domi - *% — 
ut, but cannot be Eſquite and Knight, or Knight and Baronet ; the P, 255. 
true diſtinction is, that where this alteration has been made in the ad · 
dition and held good, both the additions have become conſiſtent, by 
reaſon of the difference of the titnes ; ſince he who was Eſquire at 
the me of the writ direfted, maybe a nt the return ; and fo 
all thoſe caſes may remain good authorities. | 
As to the Regiſter ; nothing to the purpoſe, For the writ is — 
a direction, that he Who at the beginbing of the action was Miles, 
was- nod become u peer, and that the proceſs Would hereafier be 
againſt him as a peer. That writ does not import, that the ſame 
perſon was at the ſame time, both Lotd and Knight (tho' that be 
true) but that he who before was only a Knight, was now a Lord. 
As to the objection, that the office aſcertains the perſon, there bo- 
ing but one chief juſtice of the common pleas'; I anſwer, that we 
muſt not judge by our own knowledge, or the knowledge of any 
och ; — par record. Beſides, Flemming's caſe a full anſwer 
s ee : | 


The caſe of Rider ad Broderick, the ſame with this, and the court 
of the ſame opinion ; but no judgment entered. 

Afterwards in the ſame term, two more writs of error, viz. Fuller 
and Davis, Alexander and Symonds, quaſhed, for the ſame teaſon. 


Aylworth and Woolley. B. R, 


CTION brought in wo court of C. B. upon three ſeveral A plea in 
promiſes ; the 1% for 55 J. the 2d for 65 J. and the 3d for — 
651. The defendant pleads j 4 part non aſſumpſit, and as to part in muſt go to 


the whole. 


abatement * thus, viz. qucad 501. of the 1/f promiſe, 60 J. of the * P. 296. 


Vor. X. D d d 2d, 


Hie T e ad 


7 — the 3a, breve tafetur; 
— actions depending in the court of 3 for the ſame ſums, 
ment of reſpondeas ouſter given in of comitiog pleas, | 
ey n error 22 court 0 B. R. in) Pas the judgment 


in the common pleas was well given ; Hh A plea in abatement, 
go to the Whole, and not to part; and the three cuba i 
who 


the court of excheqet might have been poor; 0 
8 . Lan AK 
— verſur Orniſtons Rank bb % ww" 


MED ap es 1) Mein 
Aerion upon I N an dien brevghe vpon 4 bl of exchange, made to 
* — * the order of the plaintiff, the — ſet that the defen · 
vis acocptatoe, became uble t pay i c the plalntiff, ſerun- 
ES: = 4 bee eee. Vpon th declaration there is à de · 


{1 | 
* mutrer- N 10 5185 Menne PATENT RI): 6 $5 Hot ,v way "ti 


Labs (i 3 e ; 2d + TIP, > 
Por die ag" [ee rye dhe; iber abe intiff had only an au- 
. 1 indorſe the biliʒ and then tbe i might maintain, an 


action; but that the plalntiff was not imtituled; to receive the moncy. 
It was cowparcd to the. caſe of A depiſe, that executors; fall tel 
land, where the executors hade only. an uuthorĩty to ſell, but no iate 
ceſt; and therefore immeuntelg upon _ the 3 is in, nat Rom 
the ——_— but a ns 1 2 S923 ee : * 

| 1.1 71 4 Nec 2 2 
For the fn. Od tharothet Glas was Haid, "that if, . lane, nonhitode of til 
uf. of exchange would be onetthad wn: that hy 1he cuſtom aſ merehagits, 
__ thote is: nd difference between payable to the order of ſueh a 096; 3400 
25 andi ee eee andiherinhe ide, is covletſed by 
the demirrer 6. 19 Nod raten: nee een 
*. 285. "nh That abt-GwpifaifioeG and nicaty are not tequited in the pen- 
Js e airy. deeds; 
. walls, Ge. tb a8: md nd 2901144 21 en 19% RY opt 4490 Nan 
$.lk. 443- la policies oſ inſuranea, warranted fo depart with convey, n 


Ulage of mer- reſolved to import a continuance with that convoy, , as long as may 
chants, of 

what force in be 3 and this not ex vi termini, but e underſtood i in this fake 
law. by merchants. - A to 55 aft 


A grant ot de- Court, Even in caſe a a grant or deviſe of teeth of 
vile ofthe land, carries the land: order implies property; no difference between 
| will having a power to diſpoſe of money, and having the money itſelf, 


carry te What is an order, but an authority to appoint the, payment cf it? 
land with it. hich the plaintiff here does to himſelf. | 


Judgment pro quer. 
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e of Bright ond Hoey, 1 R. 
en. i aii 4 4 2% 

HRE E weeks aſter A lech, a 68860 b bled. aol Settlement. 

. Michaelmas following ; and upon Micbaelnas he was bired for Sa. 53: 
year until'next Michazlmas, but did not ferve out the year ; but his 
rte is both years was above's year. 

The queſtion was, whether this was a —— 18 cho has 
was a biting" for a year, aud | a fervice for '@ year; yet it was not a 
N r e Aren 1 *(13 ned v2 22 20377 i To ; 

O04 01 2 v6 $644 

Parte et jſt te ebenen Mb. neee, * 
bee is a hicing for a year, and ſat Nee for @ yeary tho not under that year, and hi 
. Kl not te be necelRioyy in dhe caſe df Overton and a d de 
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C1 DLS PRINT goers gx — co che hiring,» (crtlewant.- 
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A ſetva 5 og a w] ble Gar, 6, 6 reek BY eck; 4 chen there is no 
i hired 2 pf Ter Hy 1 T 9 pa ent, or 2. 
ee 8 in he e 57 aher che TW Meg, dach hiring 
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„ Kitton 2 Fag. B. R. 1 jon 9A my P. 288. 
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lud 42411938 es i- ligictr Ahn f of bita act odr tf 


cafe was, one Hamlin, highuthetiff, did by u Iegal-jftra- 5, — bo. 
ment, make Lancaſler his under-ſheriff, in truſt for aum, Aten 
Bad been under - Meriff the year before; neither Lata, gor dy bert. 
Altham took the oaths required by 27 Eliz. cap. 121 Ai Man 
le, 2 us expired, and: before ieee ee Althom fag dt., 
makes an tof x bail · bond 3 und iho q "was, whether 
Altham was much a perfor, au hat his afignmenr: of the dall-Bond Cedis 
ory. np omge phe the-arnendrivont' of the 
SOARING 964 eee ene M993 Seen bo7lot 
= B. wilt Kee ee as under-heif, and Lofer mor 
at 1A Haut vd 
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Mr. Robins argued, that this xignment was good. | ad 


This caſe to be teſolved into two points; 5 8 f 3b 

, Whether eit is neceſſary that this affignment be mais by the 
high-Cheriff i in perſon ? 1 380 N G 

2dly, If ie be not, whether this aſſignment being made by l. b 


tham the-under-heriff de facto, be not a good 3 ? 


It was formerly a doubt, if the heriff returned a cepi corpus, _ he it point. 
mult, notwithſtanding by the ſtatute of 23 H. G. cap. 10. he is ob- 
bed to bail him) and has not the body in court, at the day of the 


erturn, 
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Bit Whets* 
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detutn, whether ho vas not liable to an action. Taw not ſetiled in 
3 bulk. 314, this point until 21 & 22 Car, 2. 1 Fent, e 
„is not liable to an AdUj,˖,j, 7 i er 
la the ſtatute for the ent of hs wa cho undet- het iff not 
mentioned, yet be is far from being excluded Warpe 
anner the worde, other officers. bt 
In all miniĩſterial acts, whatever is * by the dee 
weg g eee MOOS 3 Buſt. 
7779 Rep. 48. 8 H. 4. 20. noch 9 * 
* P, 289. „Alignment of bail- onde to. dhe plaintiff, 90. nee. 
common e ee 0 ian af 1 2 
bond being a choſe in action, ſuch aſſignments were not good, yet 
fuch haye heen taken notice of in courts. of law, and not 


alignments 
auffered to be:evaded...., Fyler and. Foch/on, 22 Car. 2 42 NESS OY 


A This ac not in nature of an authority to the her 


liament, that the ſheriff ſhall do it, and he is liable to an 
een 


fignment of ment in 
bail-boads ion ihe de not 3/and/in chuncery ay 


by he ſerif, performance, ba aged of got 
= 9 the one to-obvi- 


Two reaſons for t ing this att of parker 
oof: ſheriffs, theſe bonds; and 


«Ate. the abuſive 
cutting. off the from Brow. atlvantage of them, for 


whoſe ſecurity alone they 
move the chicane of, the, is, that theſe bonds Nos aſſignable, 
| becauſe choſes in action. 

| * Had the fatute only made the bail-boods aſſignable, and not ſaid 
-? |  by;whowythe low-would have lid, thatHdoſbenS wat thepreiongo 
it. N arti * Am vir Irn ori dan W 


.. ooPrpan — the qnaoap 

ſheriff aſſign it unn ona tram rung“ © 

Aude hrobjegion; dat may be made, that the — 

by the act of parliament to be obſerved; in aſſigning, make 

iR for the ſheriſl do do it in perſon - It may be anſwered, 

chat the teaſon of preſcribing theſe circumſtances, was only 40 make 
the alignment more effectual; and to diſtinguiſh the aſſignments by 
virtue af this act, from thoſe in uſe beſore ; and may thereſore be 
compared to fines. 3 Co. 88. But no deſign to abtidge the power oſ 
the under-ſheriff. 
An under-ſheriff, by virtue of his office, is included in ſeveral ach 
of parliament, tho not named. Jeſt: 2. cab. 14» 25 Edw. 3. cap. 
17. Weſftm. 2. cap. 18. Elegit, Fitab. N. B. 266. 6. van, 

*'P. 290. Fukwood's caſe. 

Maxime of Execution the end and life of the law. 50. Rep. 92. This a 

Law, | mechanical part of the ſheriff's otfice. Cro, Car. ab, * ter alzum 


Salk. 58g,  facit, per ſeipſum facit. 


ad point. As to the 2d point, no more than this, whether all acts Fir by 
* one * appears and acts as under - ſheriff, ſhould be void for — 


144. 
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were taken. The ad reaſon was to re- 
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of {bane circumſtances, that none think themſelves obliged to „ 
tate; and concern the. vader-theriff only. +" 

Tho there be an under-{heriff legally appointed yet le not ap- 
Pering. nor acting, it makes no alteration at all in the caſe. 8 
'Gaoler de fache 1 to take care of the priſoners ; and prrenal'y 


1— — 


the law is ſo, that acts done by thoſe reputed im authority, are 

2 bf zor, 392. Gro, Eliz. 699, Harris and v4 Moore 112. 

Ou. Bliz. 34, —ver, Howell and others, 4. 35% If acts 
of undet- ſherhffs de facto, were void; in ſo many — 2 patllament 
relating to ſheriffs, yg are would uy e have ben dne 
About it. + ; 14 


Ir. ae * t 

le inſiſted, that the oath. bake, cs aids others K 

tan e d ee mannerigonRituted under ſher if; but that 

Aubum had no deputation at all, but was a meer intruder. | - 
le infifted, that the oath to bo raked, was an oath cf office: that © 
was in a legel manner conſiituted under- ſeriff; bot that 

at all{ but wn a merr iatruder. Dh 


Lanc 
jon he no 


He jnfifted, that fu 7 che a t performed duting the 
year of Hamlin ;enight have yet it would not now, be- 
de performed after. "Moore in Nix. 17 2 Cro. 73. "Moore 


757-34 H. 6. 3. 6. 1 Rae Ar. $94. 
He took this difference, where a ſtatute appiints any ching to be 
done dy the ſheriff, and preſcribes no pa rticular manner for the doing 
of it, that makes it neceſſary to be a prifinel act ʒ there the under- 
ſheriff may do it, tho” ſheriff only mentioned: but where the man- 
ner and circumſtances, 'injoined and preſeribed by the act, . it a, 
perſonal act; there the ®*under-ſheriff cannot perform it; which diffe- 
rence anſwers all the inſtances; brought from acta af parliament,” 

Then he inſiſted, that the ſtatute injoining the aſſignment, to be 


under the hand ind! ſeal of the ſheriff, did make it a perſonal act. 


Indeed in Englefield's'cafe, 7 Co; Rep. 11. it is held, that tendering 
a ring; is no perſonal act; borne it is reſolved in the Duke of 
Norfolbs caſe, there quoted, that the uſes being revocable by writing 
under the proper hand and ſeal of the Duke, it was a perſonal act, 
and not capable of being performed by any body elſe. This caſe ex- 
actly the ſame with that at bar; except the addition of the word 
proper, which according to 1 Mad. 40. and 1 Ventris 128. makes no 
difference at all. 

If the ſheriff dies before * his executor cannot do it, Whether the 
This is caſas omifſus; and the plaintiff muſt ſue in the ſheriff's aame, — 45 
as at the common law, before this act. ſign a bail- / 


Adjournatur. 8 
plaintiff muſt 
ſoe in the He. 
rif's dame 
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ls was an action : 
Wingh: 7 * ings, ſold t nds. 


was not he, that bdught the Rockings, but his ſqn, who! ſent them 
to France, in way ; to prove this, he would have called 


his ſon, 


' Evidence. Parker. He _ be an evidence ; becauſe here is an advan- 

tage made by way of trade; and to whotn this advantage ſhall accrue, 
depends entirely upon this queſtion,” who made this contract? and 
now one comes to ſwear, that he made the contract himſelf, . 


* P. 292, *Sjeant Darnell. He may be à witneſs ; becauſe be will neither 
get nor loſe by the event of this cauſe ; for what is now given in 
evidence, cannot be given in evidence in another action. g 


Parker, This you bays often, ſaid, and I as often anſwered. 


Where per- If an action be brought by a commoner for his right of common, 
| Jamediaely ſhall another perſon that claims a right of common, upon the ſame 


concerned in title, he allowed to. give evidence? No, and yet, it is certain 
2 52 can neither get nor loſe in that cauſe; for the event of that cauſe al 


if they be by ng way determine his right, Bot tho” he is not intereſted in hat 


way interelled conſe he is intereſted in that queſtion, upon which the cauſe ge- 
— * pends 3 and that will be a bials —— his Wa . is not his ſwear- 
ine cauſe de- ing the thing to be true, that gives him any advantage; but it 1s the 
penes, they thing's being true; and the law does judge, that it is not proper to 


* . * * * * 
dene 8s admit à man ta [wear bat to be true, which, it. is plainly his intereſt 
— ſhould be true. £25915 Uf okt vel Lan ee fact ot aum Rom und 
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Ty fs i oa ; the caſe of a ſettlement ; and in oo e of Fi Senlement, 2 
* Votes 13 fact was ſtated ſpecially. | — „ 

A ſervant was hired two or three days after Michaelmas, a | 
to ſerve until Michaelmas next; but he ſerves as many 
days after en. as made his year r and then receives 


his wages, 125 | 


Serjeant Darnell irgued, That this was no ſaint for the Hiring for” 
court muſt take the fact as ſtated by the juſtices : and therefore tho — MoH 
the circumſtances ſet forth in the order, might have been ſufficient to — 
have induced the juſtic:s, to have found this a fraud, and that the real three or four 
hiring was for a whole year; yet fance they have expreſly ſtated the — 
fact otherwiſe, and that he was hired three or four days after Mi- nowithſland- 
chaelmas, until Michaelmas next, the court muſt take the fact for csi 
granted ; and then there can be no ſettlement, becauſe no hiring for = © Ng 
a year, as the law requires, | | 


Aldjournatur. But afterwards (at audivi) held no ſettlement. 


Joſſclyn 


— — 


_ Eaſter Term 1 Geo. 1. 


* . 


P. 294. | Joſſelyn and Lacier: B. R. | 


| See poſt 316. 


: 15 | | ihe. 3 > 

Fort. 231. T HIS wi writ bf er or, upon ; judgmenſ g in * 
Allampät. I of C. B. in an action df aſſumpft, where the plaintiff declared, 
— that Evans drew a bill upon Jaſelyn, requiring bim to pay Lacier 
Achange. ſeven pounds every month, (the firſt payment to begin in December, 

N about two months after the date of he note) ex renoven. ſubſiſten. of 
Evans, and place it to his account; That Laezer carried the note to 
A who accepted it, and promis d to pay it, /ecundum tenorem 
ile; by which acceptanct, according to the cuſtom of merchant, 
be became liable; that afterwards he refuſed to pay, &c. 

| Defendant — non aſſumpſit infra ſex annos judgment pro quer, 
upon which judgment the preſent writ of error is brought. 


rer the plain Serjeant Branthwayt, who was of counſel for the plaintiff in errer, 
tiff iv error. owned that the'defendant's plea hg wy, z for the promiſe being to 
| do an act upon a future day, the plea ſhould not have been non of: 
Where the ſumpfit, &c. but that cauſa actionis non accrevit infra ſex anno. 
2 Baut he inſiſted, That the declaration was vicious; for the Plaintiff 
ſamplitinfra declared upon the cuſtom of mecchants, concerning bilts of exchange } 
ſex dagen, but and yet ſets forth ſuch a bill, as in the very nature of it yer 
deen to have been a bill of exchange. 75 | 
iafraſexannos.. Amt, 104, Salk. 422. e $2 34420 | 3 
It is eſſential to a bill of exchange to be negotiable, which this cas · 
not pany be z becauſe it is to pay upon a contingency, ex renovan. 
8 | 235 


— <a ſubſfen. of Euant. | | 

ficient foune- If it ſhould be objected, that there is ſet forth in the declaration, 
2 man expreſs promiſe to pay: it may be anſwered, that this will not help 
P. 20c, the matter; becauſe a * naked promiſe, a nudum pac tum is not 10 
Ex dodo pac- law, à ſufficient foundation for an action. f 
| tonon oritur There muſt be a conſideration; and the confideration muſt be 


S120, particularly ſet forth in the declaration, that ſo the court may judge 


Whether te Whether it be ſufficient to maintain an action. 
eonlideration of the promiſe eught to be particularly ſet forth?- 

Cro. Car. 31. Plaintiff declares, that the defendant being indebted 
promiſed to pay; held that the conſideration was not ſufficiently ſet 
forth, for that the plaintiff ought to have ſpecified the cauſe of the 
debt; as money lent, goods ſold or delivered, &c. | 

. 1 Siderfin 45. Paululum tempus he ſhould ſorbear, held not a good 
cConſideration; becauſe no certain judgment can be made, what por- 


tion of time that is, Conſideration of forbearance for a convenient 
2 rume, 


82 
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ST. 5 


EZ FEEL 


— 66 — —2— — 


1 2 9 


ne 


2 mn * 


time, will be gogd ; ut then there mult be an avetment how much 
time he did ſtay. e Was EB | 

2 Levinz 152, In afſumpfit per executor, plaintiff declares, that the 
defendant, being indebted 207, to the teſtator, according to an agree - 
ment between | them made, promiſed to pay: After verdict for 


plaintiff, upon nan aſſump/ir, judgment was arreſted ; for is + . 7 a 


ting forth this agreement. 


4 Med, 244. Strongly inſiſted upon, as a. caſe 1 paint, to prove, | 
, That this was not a bill of exchange. And adh. That a de- 


claration upon this, as a bill of exchange, was errontous. 


Mr. Reeves, in affirmance of the judgment, argued, 1/, That this For the de 
was a good bill of exchange; for the words ex renovan. ſubiten, do — in 
either import ſome intereſt or effects, that the [acceptor had of the 
drawer, in his hands; or they are idle and inſenſſplo, If the former 
then the caſe is in effect this, A. draws a bill upon, B. requiring him 
to pay C. ſo much money, out of the money that is in his hands: 

Non: refer; whether B, _ any mopey Labs 4 aQually. in his hands 

for by his & acceptance, 1 aying. the conttrary. But *. P. 206. 

if the words are Pfenfible. then they are aurian 2 * op 9 
2dly, He argued, That ſuppoling this not to be a good bill of ex- 

change, there was an expreſs promiſe. laid, and a ſufficient confidera- 

tion to: ſupport it. 015 | Ba Wierer — We 

Labour and trouble, &c. as ſufficient a ponſideration to ſupport an Ty 

afſumpſit, as a valuable one; for almoſt any conſideration, tho ever 

fo ſmall, has been held ſufficient to ſupport this ſort of action. 3 

Co. 77, 1 Sid. 369. 1 Vent. 71, 74, es 

He inſiſted, That the drawing the bill was a requeſt and authority 

to demand the money; and that the trouble the plaintiff was at in _— 

demanding the money, was a good conſideration, 185 \ 


To which reſponſum per ſerjeant Branthayt, That the going of Reply. 
the plaintiff to demand the Money, was no part of the contract, nor 
any advantage to the party that made the promiſe. 


© Adjournatur. See the laſt caſe in this term. 
Queen and Blagden. B. R. Sce Ant. YT 


R. Reeves for the defendant.” - 1 

He obſerved, That if the crown had a right to join iflue up- 

on the traverſe, yet the iſſue was here ill joined; becauſe not joined 
in the words of the traverſe, but more narrow and reſtrictive. 

The information charges the defendant, with uſing the office, li- 

berties and privileges, franchiſes, Ec. of port-reve of the town of 

. F ff Honiton 
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Honiton, and the ttaverſe is taken in words as general and comp) e- 
henſive as the charge ; but the iſſue taken upon the traverſe is abjque 
loc that he uſurped tha office generally. Now a wan may uſurp the 
office, and not uſurp all the privileges, &c. relating to that office. 


„ F. 207. Is to the main queſtion, which was, whether the crown, was at 
| Whetherthe liberty to take iſſue upon the traverſe, or not; the only N 
crown may alledged in behalf of wer of the crown, was that of the Quern 
take iſſue op- and WHaltourt, Term. Hill. 23 Eliz. Rot. primo; and there the que- 


Le. Mon never received any judicial determination, becauſe the deſendant 


As to the caſe of Sir Gervas Clifton, 3 Leun. 184 he ſaid, That 
it appeared from a larger report of that caſe in Godbolt 91, that it was 
nibil ad rm. 5 e 

Co. Entries 539, 540. in the-writ of ſeiſin, where the other entries 
are ſet forth, the traverſe is omitted, which - proves it immaterial, 


Ofthe dige. To the objection, That in an information of intruſion, King may 
rence between take iſſue upon the uſurpation, tho a title be ſet forth; he anſwer- 
| 2 ed, That an information of intruſion was of a different nature: from 
and thoſe in this ; becauſe nom ſequitur, from his having a title, that he is no in- 
the nature of trader ; but it does, that he is no uſurper. PTE +31 - 
$160 warran- The courſt of precedents is fo in intruſion ; but otherwiſe in this 

| kind of information; which a preſumptive argument that there js a 

Another difterence there is, That in an information of intraſion, 
the crown ſets forth its title, and concludes de præmiſis, &c. * 


Then he argued, That the allowing the crown to join iſſue upon 
this traverſe, in their replication, would be inconvenient to the crown, 
inconvenient to the party, inconvenient to the oourt; and argumeni- 
law, um ab inconvenienti fortiſſumum in lege. 

In the firſt place, it is inconvenient to the erown : becauſe by this 

the matter is put at large; the defendant may give any thing in evi- 

dence ; and it amounts in effect, to the general iſſue of non v/urpavil. 

P. 298, Co. Ent. * 372, Heydon's Caſc. All the inconveniencies of allowing 
neral iſſues will follow upon allowing this. 

If the king can take iſſue upon this, he is bound to do it. Where 
the defendant ſets forth his title with traverſe, and the king's title is 
upon record, there the king may either traverle the defendant's title, 
or he may waive that, and take iſſue upon the defendant's traverſe ; 
but if his title do not appear upon record, then. the king is bound to 
take iſſue upon the defendant's traverſe. Bro. Prerog. 116, Paigb- 
an 64. G at 3b 6 (4r; « Wee 

As to the objection, That no prerogative of the crown is here in- 
ſiſted upon, but only a right common to every ſubject ; it is enough 
to anſwer, that the Attorney General would not b: content in this 

| caſe, 
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NE Eaſter Tema Geo:1. 
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caſę, to de bound dowa by the ſame rules of pleading = the ſub- 


_ will ſay the crown was bound to do this. 

This would be inconvenient to the party: Becauſe it renders 
it almoſt impoſſible for him to prepare for his defence ; for the crown 
may upon this iſſue attack his title, or ay give in evidence * 
uſer or forfeiture of his office. 

_ - dh; This would be inconvenient to the court. For the tourt 
cannot tell what judgment to give, without being certified from the 
judge that tried the cauſe, what the nature of the evidence was; for 


E. uſing an office without” a title, and the ann an office by 
miſuſing, require different judgments. „ 


In the laſt place, he inſiſted, That the defendant by ſetting-forth 


his title, had anſwered the whole charge of the information, Which 
n for bim de he quo warrants, Sc. J | 


du all of opinion, That the defendant ſhould 1 Have jodgment. 
_ chief j Aber. No body ever thought that mon uſur pavit 


wartant or authority, &c. to which: that plea is no anſwer. Ahd if 
this could not have been pleaded in bar, then moſt certainly that te- 
plication, which does in effect ſet up that plea agzin, muſt be naught, 


I non wfurpavit were a general ifſue, allowed in this caſe, all the Hob. . 


reſt of the pleadings would be to no other Mr levgthniog the 
record. 


The difference Ae by Mr. Aw berwoen the caſe before vs, 
and an information for intrufion, is very juſt ; for tho* the defendant 
ſhould have a title, yet it is very poſlible he may de in intrader, but 
impoſſible that be ſhould be an ulurper. Lo 


Powys, judge. Of the ſame opinion. The very reaſon of joining 


iſſues, is that the party may come prepared to defend one ſingle point. 
In caſe of barretry the law i is otherwile ; buvtbew ©.cook be LHR 


point will de gone e 


Pratt, judge. I am of the ſame opinion. For had non uſerpa- 
vit been a good plea, every body would certainly have pleaded it ; 
becauſe by this means the Attorney General would be kept in the 
dark, and unacquuinted with the nature of the defendant's title; and 
the hazard of ſetting forth a ſpecial title, where the greateſt certainty 
in pleadiog is required, might be wholly avoided, 

Beſides, the labour of pleading ſpecially is entirely loſt, if all may 
be ſet aſide by a general replication. 


Judgment pro def. 


Muſton 


je&'is ; the ſutyeft could not have avoided, taking the iſſue, but no 


ay bind chiv-oicn) diy it is not, evidently appears P. 2 9. 
. which i for him to ſhew. "by ard | * 
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- W PLANTATY we lll, in Me bereut in 


; 
Pleading, © They owe aft, Wha e defendant's pinion 
_ paught ? Becauſe it ſays only, That Sir Thomas Fre lbe was ſeiſed 
erally bot does not ao that he was ſeiſed in dominico ſuo ut de 
a preſcription. 


. which echate an! t. 
. Wie eee 
b Boks Tü had 50 aed W dece 1 


Of deſects in r gat be mY gs. Lulliciently Ce . and 
— 1 e this defect in 5 plea, was not aided by the ver- 


verdidts, 181 was, no part of the | but previous to the 
ale 5 = — the ication, how te ber only wa 


84 peneral real. n geek in'p g are cured verdict 
ar 2 i 1 Fern it is to "= Tuppoſed, That: the N N havc 
8 2 — "a found, unleſs there had beer Les given at the trial of tha 
milder wherein the pleading is defeQive, 1 Mod, 161. But this bet 
being part of the iſſue, can never be ſuppoſed to be given in evidence. 
.. Nay this is not only no part of the iſſue; but it is not even 2; 
ceſlary conſequence of the iſſue ; for there might be ſuch a uſage 15 
yet the party not ſeiſed in fee. Had the jury found a title 5 1 
was ſeiſed in fee, it had been e, fe leaſt it | had bern 
void: finding, 1 Si, 96. 1 

The only case, where a bad preſcription 1 had cured by . Tr 
is. 1 Cyo. 44 5. td that caſe js catily anſwered z for , How was it 
poſſible, that any fitiding of the jury could maintain t at preſcription, 
p. -01, Hhich ? the law lays is Page And yet that is the caſe there ;-for 

there the preſer 25 was, That the defendant and all the occupiers 
of the laid loſe, time out of mind, Sc. This preſcription; was by 

the court held tog general; for tenant. at will, or diſſeiſor way be 
occupiers. 

24%, This caſe; denied to be law, Mich. 9: Aue, Thore and 
Rev 

>. caſe of ' "#9 54, quoted when the: caſe | was Thea 
before, he anſwered; That there of neceſſity the verdict mult help; 
becauſe a grant of à thing being alledged, which in its own narare 
could not be granted but by deed ;-unlefs the jury bad fob 5h 
deed,” they could have found no Ree atall, l 


. * 


wo "3 
8 


2 +3" g 


LI RNS S FK 8 


AS S. NSA 25 a9. 


the cuſe. 2. 2 245, Aſftomp/i 


2 by the chief i that after a verdict, the court would 
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| Then he quoted ſeveral caſes, 25 — it was held, N and 
defeAtive-pleadings' are not aided 1 Hab. 189. Action upon Hob. 286. 
3-2 ha AS . 


ny obligation. Styles 220. Aſumpfi 


Serjediit Sulkols atgiied for the defendant, ange That hap 
2 *his muſt be intended a ſeiſid in fre, In 1 Ventris 1 


any intehdenent to make the caſe g 
Se. proves dt , court will Arai very turd to. ſup- 
1 K r 
The queſMon effi here, ere bin th ll be intent 

of «feifhs In fee? n c ſeilin is the the genus, 
feiſin in'f6e; im tall, for life; Ec. are the 

The word. ejed does der import feifia in for thin in biber ; 
eſtate 3 becauſe ſeiſin in fee is the mother eſtate, and all the other 
— # v6, by contract. 


Ane, its Ius only 3 and yet always undel- 
ſtood: to be de f 2 


ntiff have replied,, That Freie ſeiled 
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ſuppaſed ? Certainly, he might 3. for whatever is 
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door og mg . the former cannot be ed by a 
rerdit, but the | For this prepoſe ha cited, Paſch.g I ty 363. 
Hill. 4 Anne, Grout and Oise. 


OY 116, 17. Palmer 420, Same caſe you | 


From the verdict found | the jury, i is plain. that it muſt. be ſuch 
a ſcifin, 28 that thoſe whoſe eſtates Sir Thomas Frets bad, dd time Sal. 279, 
e (ood. + mag fe Now this could nat be any other 
din bu in es ye ene rr 0; | 


' Parkes, chief julbce.. As clear. as the ſun, n 
had been giyen to the jury,, of Sir Thoms; Frede s having an eſtate in 


fee, they could not have Bund foch a verdict ; and then according; 
the ras Jah dow by Mr. erg, the verdict has helped. the 


1 in fee, n in the plea, might have been tra- 


Pouyn judge, concurted with Parker, Eyre doub teen 
Vor. X. Gee Pratt, 
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— chat the princips|+ — ed willy 
* P. 304. excuſe, the court ſhall never intend ie neun of 
" detween-the emanation und 1 of — pf 
trial upon this iſſue there had been evidence! A the 
Rua at the time of the extanation' of the writ CE gs 
evidence hive 
> of his drach — the emanation and return. At fer 
8 aka of debt upon bond, and fo/vit ante diem pleaded”; nit 2 2 
becauſe pleaded as performance. Cro. Tac. 43 4. Retinſon' s Entries 
196 he: 192. 7 Co. Rep. OI caſe, 2 e N, 
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in bar aß debt upon bond; and yet the objeQtion 
err nn That * paſſible, that: thoꝰ this plen 
Fe: ook the defendant, yet he might pay the money 

eodtrion ofthe bond at” hens end thereforecthe = 8 
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material 9 24 one Way. No, this is a = : * *. ; 
ip oro; awd gel ppt range performance. 41 ot: 5 24 4 ' 
* is onl oy do 2555 ha yo "which in law is. a good dill 
e oipal onen emanacimein lr. 
d a cotta ie wha: does charge. the bail 3 the 
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Heid 3: Rn a 
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G | on or had been, ply and in us fr The vi | 
e proper: way ng it incipal died 
before the e af the Co ., 80 is Thompfen' Ea 280; and ran” 
10 precedents. „nN 
Thotnd.an defiwdf lining ie k- tobe fil, Und "concluſive 
9 or other. nenn 
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and it is he caſes of A 
man,  Merril nd uſer, whereifobuzt ante: 4 
thatche other Fe remedy; bub ey dem 
ane tad e aten 
io the 4#peinit'y namely, the "1the'counſel + 


for the defendants to the ſeire faciatioav 2 Thet the- 
brought not only for, the coſts and 


pal in the. ——— | 0. 
jodged upon the w ae whereat it appeared” upon oyer'of 

 bail- monly bound ip pay; "whit was 
5 againſt che prin, in the D Gage 30715615 2464 


Mr. Fa- anſwered, 1f, That the word-pradifhould refer desen 
"i Tran 5 nn Fee oo re 
249, tne-conc m am ve ' 
6d, necrflarrly tie-down the word pr to nuch and” 
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That chi ruſs might bo-cured byentring of a molle proſe 
3e L and taking out enecution only for the 10 0) «fs 
823 is. in e of en ahn of cede 3 une thtefore't 
be governed by the fame reaſobd. eb: ent ot Nin 
I 1. e releaſe is no fülle 
vying the writ. "One may-relvaſe. an ill demand, as well. as c good Bob. 1-1. 
oe. Hobart 133. Mich, 1 $000 Incledon and 5 7 5 Styles 7 855 550. 
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To this laſt point OLA Soul ep That he never"before Reply 


heard. of nale profequi's being entered. upon writs ; that 2 
hear 
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„ watt5 return an. 
a" Dre ed more to his diſadveotage, a een 

+= *the ſame way that he has pleaded iñ t. 
ee of the death of the principal generally, 
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out confining it to ferne times would. not have been 
e mnt on ptr oy nog 
has confined it to this time, the this be a narrower portio of; time, 
than what be was obliged to, yet ſoe it is his Own-<xeule, he muſt 


and and fall. byit s andithe.court will aot inen 8 hrt In bis bun 


which be leched to pla. 
* e pe os the W 
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iſſue, it appta 
diet muſt go — the defendant ;. and yet the ſum of den 
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pple a bond. \enfiditioged for the payment of money before Bat is other- 
Wenk 1 thy ide Yefeiiiior' pleadb hit be paid the money ſuch a day, G 4, 
according to the Condition of the bond. Suppoſe upon evidence the — 2 
fac comes; out-thus, That the money was paid after the day he plead- ume only. 
ed gaywept upon, but before the day mentioned: in the condition of _ n 
bond z and this is found ſpecielſy, what is to be done? 7452 
If li be once laid down. as a principle, That whatever is, pleaded * 
by y way, of, ,exculc, is neceſfary to be | ochre and pare of the "iGue, 1280 91128 
hes wy, brather Pratt is right. e ze See. ne „ 


2 | 777 172 is Hogs a 4 til; W 
. Pratt judge: (Ohigien as to the 2 0 Fi 2 perſan has judg- 10 fer. 
ment 10 recover two diſtinct ſums, being ſenſible. that her has a Judgment for 


right only n the other, and takes out execution for — 


the one this judgement be reverſed ? and yet the ene 
e 8 af e ent, A en ieh es I 
But bete the ſcirr facras, tho! 1 be che act of the tit is and the 
<vart, ye 18 . 
nat, purely. the Auf , but r NN the, prayer of the "leaſed. 
party,” Wine 20h 4 Yak, 
"Mr. Ferteſeue — cited no — Pong but. 1 2 nothing in the 
nityre on regſan of Wee 2 voll proſequs e eee — 
cd as ta the 94. ORE $1042 1 eee eee , ee nee 
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RDER-of Ebene quaſhed ; ordering hb Khon. üs y- ib 8. e 
much per week towards the maintenance of his daughter»; Order for fa 
becauſe it was not ſet forth in the'order,/that he wisunable to wotlk, mat 10 pay o 
5 pt ation bave 00 jurifdidtion. TROL! , 95) vor . 


179 2 St PLA 40% tenance of his 
| Gage qualdadydeaſo wy d tht he wa unable to wr 


2 e Sue the ad means a perſon, not able by work to A 2 
get bis o wirs: 3 and not a perfon that wudle to det nothing ur all. deeper 
5 | „ > fits by a on 
. r:thid voce? 5) ad: tha was} that dl. 
this allowance was to be 7 until further order; whereas it ould - 
have been, as long (as the father continged able wry co wr 
daughter poor and enable to work. _ „ Ant. 85. 
Bat dy ue was over. ruled. N 4 „ Salk. 554 
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HIS was a writ of error, pon a judgment.in a quare T e- 
Ait, out of Ireland, gi 4 
"There were two exceptions taken to the writ. of error, by the 
counſel for the defendant in error. 
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oe. "The 1/f was, "That the return to the" 
Ars Cox'/ i. and not copital Juftig e n we ati of of © your: 


Adobe d-atiotoness At * 


ae” Tr aner to che, Mr. ſerjesnt Sz quoted fevirid\Enertes::C. 
Of turns By. 225. 228. 23 15/23. n Fla. 8. 249" Pla. 


expel 2 12 Pla. ro. which bo at all but 
[oth record & 3 228 ſequihter in bee verda zi 
ons th me of te jul infra nommat”, and no more and pro- 
duced in court, ſevera — returns to writs of errors, oũt of 
Ireland, Ae lache manner, 'as in the principal caſ. 
, tbat whenever any Tecord came into court, the 


| fins for F doe acre eee returned by a — offi. 

| db 8, bers r 

Ge HR ze en e de returned by u 
No officer, but a ſheriff, and that by che abe of Nt, oblige 
Ay 6 BEN hike yo tHd deu apy we eue s ons 

» P, zog. The returnlag G à fecbrd, by'a hagge of an inferior coor, 104 
ſuperior court, note Judicial vet, but a tniniſteriaFonc. | 1 e S 


2d Excep. . Another exception was taken to the ir ore, That the writ 
nag of error was Quid cum, Ofc. per breve mſtrums ds quare impedit i weliere- 

2 as the words of the writ are, quod permittat Dun. preſentare, &c. 

— and there js ad Tock aire! pure impedit. 29390 1101s od 

uare * ene Seed gt , 

2 To this it was anſwered by ſerjeant Salkeld; that Bratlen 8 0 
: 247% 2 — „ permittas ad guare 
pan Vo. ODA pn ) V1119 itt & Syerty N 741 Ke 

t quod permittat was either un antiquated writ, ot taken; yay 
rye by hats old awe, now loſt. "Statute 13 Ecw. 1. cops. 5. and 
Mogerd Bee, 3) 10 e d ter prove, 
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quid permitrur. 2021929. 3s S 
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there. never was fu 
In all jadicial Pr it is called a quart impedit, ite in werits of 
raping yr cones 'F 


inquiry; item in writs to the 4 

R 502. Pl. 1. 2. 4. 5.8. 10, Raftails Entrees go,] 

| The book called Oficina Brevium gi and Wenn. Brewun n. 

call it a quare impodit; and fo do many ſtatutes. If now in ſtaites, 

and in judicial records it is known by the mm 
| "IR By it not in writs of error ? | 
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Then the ſerjeant went on to take exceptions tothe original re. 

di 16d 0 4 [OM | n 
Hob 163. Tho' in a quare impedir, both plate and defendant may be 10 
P © tors, that wall be underſtood, when both ate ut of poſſefſion;; 
for when the defendant is in poſſt fon, plaintiff recover un- 

leſs he make a title, and the deferidant 1 is iner anos, ws n 


a title or become actor. 
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&c. Now this is pleading a , withour ſetting fot 
act, of which this. is a conſequence ; it "ought to have e 
thos, rv the /pacſon was made a 9 , Or advanced to a living 


axe nd ky teck was, | ecclefo pred” vatvit, 


"2K 2 19 0 That the gg as, 
Bom eft n of inde producit ect am | fo 
no ſuit before the court. 


This nar.meer matter of form. 
s Exaepeion, That the peer was returnable upod 4 pH t 
tain; Weiten in g guare wore? it 85 to have ab tetucnable 


upon — of Vt ket tame ah, wee , 
diſco lanes. n not of Je een 1 
king is party. e jr 1 
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wer ee ene defends ef dc jure. a N 

e&ions concerning the'v 7, and the 1 paratus  Werificare, on, ul 9h 

admit of is anſwer, that advantag e mi Ze have been taken 

of chem by demurrer, which ene tl b by taking iſſue. wr 

As to the venire;; it was anſwered,' That, there. are two venire's, * N 

and to the 1f there is an etitry of viee-comer nou miſie Wwe, W | 
24's returnable apo common, return day. +. 


Cart: The ojcion of the ſeilin the . for it is non- Court. 
ſenſe at prefent, and every thing may be cur out" and 
1 ib N de 1 and 
fthe be o it. * ony be ſer right by a certforar?, Pe & in P. 311. 
advocatione would be well. 
As to the omiflion of the inde producit ſettam, This wait have 
excuſed n not eee, but in fact he has anſwered 
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* to the eng of the writ guare aged, inſtead of guad permit The old writ 
The fact is, that there. was formerly a writ of quare zmpedit, —— 

now out of ofe; and the writ quod permittat, is now erroneouſly” cal- out of uſe ; 
led y the name of iguare impedit. This error has prevailed in'judi- eales by x 8 
cial writs, and acts of parliament ; but never yet in writs of error. vame, 21 
Howerer it being become now a legal name, the writ of error ought writ of quod 
not to be diſallowed for hing of it.” _c—_—_ 

As to the objedtion, to the return of the writ df error ; Tt ſeetns to 
be wrong. Capital juftic* without his name, or Richard Cox infra 
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miner had been well: however ings ſeveral writs of error” from 
© Irelahd have been noe in mn this *Opgbt co 


wed unn d 


een : #1 i4 J1 7»: s 7. 15775 tl Hr 4 2 Fg 
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a As to the 1 about pleading the vacancy: it ought 10 bete 


| pple as brother Salkeld wapld bave had it.; but the N 
ginted, by their pleading a prefeatmens under, it, . df e 
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— William Moore the joeſtace, gave a note to him the plaintiff, 
Stat of lim. date. the 1 of Degember 170. and reciting thatberets Staford us bar 
tian a ihe f ial inſtance. of the inteſtate, lent. to in. Moore, bro- 
F. 312, ther of the inteſtate, the ſum of 100 J. and ns the ſaid: Augu/- 
| Verdife will tin Moore had given his bond for the repay of go aa upon 
pot help, the 2g of June ollowing with intere&-3,.and for ; ther ſecutity had 
5 „ = a warrant of a attorney to confeſs Wt upon 1 the 70nd Band, 
dee K th the ſaid Wiſs aten if the Jaid Augu/lin Maorr did - not-re- 
pay? ſame. with, inteceſt, upon the 17 June following, purſuant 
the condition of 13 d, bond, that then he ould pay helme, with 


ſupported by ſt. A | 
intetel N a e GY ee 4411 RIES 
an 101 aa 
2 10 this defendan Wager cauſe eienr: non Acerevit, Ge. Ver- 
Xe for the plainti wy [ To a4 * 64 44 $45.8 4 \ 2 Xt 0 144; 5 hs 13.3 „ + 
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alte he arr e ee unt notwidhſtandiog.abe jury bad 
8 ff. he could not hee judgment 3, becauis it) ap- 
| pears upon the the declaration, that, the cauſe of action did 
acctue above fix . the death .of ih inte ſtate ; for theſe 
of acen acerued from the 2d of June following! the; REO 
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Incretof © Another bbc was taken, hat here bringiog er the action for 
Bogey. the inteteſt, as well as the principal, vitiates the TOR 2 wr 
=” Rep. 47»: G. nent W * Ur 271574 TH an,“ 

, een 

Par ber, chief juſtice: "As to. the intereſt, v we are upon an expreſs 

. promiſe ; and an expreſs promiſe to pay NL eres en 
Pi, will ſupport an acti as 7 1, 0; wy 

In anſwer to the grand becken it was 331 has. 7 court 

ſhould take notice of the common practice of not putting bonds in 

ſuit, while the intereſt was duly, paid : that chis was the caſe here, 

that the obligor did for ſome time duly pay the intereſt ; and this 

moved 
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moved, the jury, to | find as they did, for it was contended that the 
Kane action did not ariſe until the obligor made default in pay- 


ment of intereſt. 


It was urged that the note was only the form cf the promiſe, and“ P. 3 


.evideoce: of it; and therefore if a promiſe made without a note, be 
capable of continuance, a promiſe by note muſt be ſo too. 

I Ventris 191. held, altho' it did appear by the declaration, that 
the cauſe of action did ariſe above fix years, Cc. That yet the de- 
fendant ſhould not take advantage of it, without pleading it, 


(3 
* 


m. 86. Plaintiff declares as executor, upon a promiſe thirteen Aur. 251, 


ſumpſit, &c. iſſue joined, Verdict and judgment pro quer. for though 
the replication was a departure from the declaration, defendant 


have demurred to the replication, inſtead of joining iſſre. 
| Here the declaration aided by a verdict. © © A 


yeats ago; non afſumpfit infra Fra annos pleaded. Replication, af- 252. 


5 Court: There is a difference between declarations upon a parol 8 
promiſe, and a promiſe by note; in the former the day is not te. Petaren peel 


tial, in the latter it is. 


iſe, and 


The iſſue here is upon a promiſe by this very note; and therefore 1 | 


impoſſible in the nature of the thing, that an evidence of a ſubſequent 


| promiſe, or a ſubſequent note, can prove a promiſe by this note. 


As to the common practice of not putting a bond in ſuit, until the 
intereſt, Sc. The anſwer is, that default of paying the intereſt, 
would never give a cauſe of action, unleſs there were one before. Ac- 
cording to this note, upon the nonpayment upon. the 2d of June, 
cauſa actionis accrevit, A verdi will cure any thing that a verdict 
can cure ; but not where upon the declaration it manifeſtly appears, 
that no evidence whatever can maintain the iſſue. 

Formerly it was held, that the parties ſhould not take advantage 
of the ſtatute of limitations without pleading it. But now the law 
is other wiſe. 3 | 


Caſe of Dean and Crane was to this purpoſe: there was a promiſe Salk. 8. 


to the executor within a year before the action brought; but the iſſue 
joined was, whether the “ promiſe was made to the teffator within 
fix years before the action brought; verdict for the plaintiff, 

Moved in arreſt of judgment that it appeared upon the face of the 


declaration, that the teſtator was dead, above fix years before the 


bringing the action; and therefore, &c. Lord chief juſtice Holt was 


of opinion at firſt, that the verdict had cured it; but afterwards it 


was reſolved by the opinion of all the judges, that this was a defect 
impoſſible for a verdict to cure. 


P. 314. 


ln the caſe of Heylin and Huſtint 10 Ann. there was a queſtion, Salk. 29. 


Whether a bare ackhowledgment of a debt amounted to a new pro- 
miſe ? and reſolved that it did not. But in that caſe there was an 


expreſs promiſe, upon which the plaintiff declared, viz. I deny that 1 


oi on any thing; prove it, and I1eill pay you. 


Judgment in principal caſe was arreſted, | 
— | li i Champ- 
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Portions. 
Marriage ſet · 
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Champney and Champney. In Canc, © 


| N a marriage ſettlement, a power was lodged in truſtees to raiſe 
3000 J. for a daughter, to be paid her, at the age of 21, or day of 


Conſtruction Marriage, which ſhould firſt happen, when Champney and his wiſe 


ſhould die without iſſue male; and in the mean time an hundred 
pounds per annum to be paid her for her maintenance, | 


 Reſolyed per Lord Chancellor Cowper, upon the authority of the 
Duke of Southampton's cafe ; that the words-when Champney and bi: 
wife ſhould die without iſſue male, amounted to a condition, prece- 
dent; and that the time of raiſing the portion, did not commence, 
when one of them ſhould be dead without iſſue male, and ſo the 
other be tenant in tail, pres lite d iſſue extin@ ; but when 
both of them ſhould be dead without iſſue mate © 
* Reſolved, That the mean time in which the hundred pounds 
per annum was payable for a maintenance, muſt neceſſarily relate to 
the intermediate time between the raiſing the money and her attain- 
ing the age of twenty-one, or day of marriage. | 
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Temple and Welds. B. R. 


N action of indebitatus aſumpſit, for money received fer the de- 
fendant, to the plaintiffs uſe, © ah 2 
Upon evidence the caſe came out thus: the plaintiff and anoth 
laid a wager ; the defendant beld ſtakes ; the plaintiff brought evi- 
dence, that he had won the wager. Blencowe that tried the cauſ- 
being of opinion, that the plaintiff had miſtaken his action; becauſe 
this woney could not, at the time of the action brought, be ſaid to 
be money received to the plaintiff's uſe, fince the defendant was not 
10 pay the money, until the wager was proved to be won ; the plain- 

tiff was nonſuit. : | 
The plaintiff now moved to ſet afide his own nonſuit ; becauſe 
occaſioned by the judge's miſtaking the law, | | 
Court : Action well brought; for upon the wager won, the money 
was actually the plaintiff's, tho' he could not receive it before the 
fact was made appear. 
Sed adiournatur. 


Betts, Executor of verſus Mitchell. 


A C TION upon the cafe, for ſeveral promiſes made by the de- 
fendant to the teſtator, 


As 
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ere 


As 


— 
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ſter Term 1 Geo. I. 
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As to the th promiſe ; plaintiff declares, that the defendant the thould bare 
13th of Auguſt 1713. made a promiſſory note to him wt exccutori of been brought 
ſuch a one, payable to the * plaintiff or order; and then the plain- — Mw 
tiff concludes, that the defendant not minding his promiſe did not * P. ;16. 


pay, Sc. To this declaration the defendant demuts. % ww © Ke 
Nagel ages, thor this gib þrdeile vs ot boch eg coul 
0 


not be zoine with other promiſes made to the teſtitor. r tho 
the note is made to him as executor, that is only a deſcription of his 
perſon. The note is payable to the plaintiff or order; and by vir- 
tue of the ſtatute, conterning promiſſory goes, it is transferrable by 
indorſement; and the indorſee might maintain an action. 

This as much a new contract, as if a bond had been given to the 
plaindiff for this money. 9 

Defendant cannot plead to this note plene adminiſtravit; but muſt 
plead non aſſumpſfit.. | | 

Plaintiff might have brought. an action upon this note, without 
naming himſelf executor, oo 

This note will go to the adminiftrator of the executor, and not to 


the adminiſtrator de bone non, G. SS 77 s 
Curt dey of un chen I: nen pred. M 


151 14 Y 14442 


Joſſelyn and FAcier. B R. Aut. 294. 


P ARK ER chief juſtice delivered the opinlon of the cout. 

In this caſe, two points confiderable, 1/4, Whether this be a Reſolved ts 
good bill of exchange? We are all of opinion, it is not a bill within — no bill 
the cuſtom of merchants ; it concetns neither trade nor ctedit; it is —_— 
to be paid out of the growing ſubſiſtence of the drawer ; if the patty 
Cie, or his ſubſiſtence be taken away, it is not to be paid, 

It may be gever paid, and yet his credit unimpeached ; not payable # p, 3 17. 
to order, nor for value received, „ 

It does not appear whether the party, that is to receive it, is to te- 
receive it upon account of a former debt, or is to receive a bounty. 


As to the 2d point, viz. Whether if the bill by cuſtom of mer- 
chants, is not a good bill of exchange, it may not be ſupported by tho 
promiſe ? All of us are of opinion, that it cannot. : d 

For as to that matter it ſtands thus, Qyorum premiſſorum ratione, 
Ec. and in confideratione inde he promiſed to pay, c. The word 
inde plainly refers to the bill, as ſupported by the cuſtom ; and con- 
lequently if that fails, the conſideration muſt do fo too. 


Judgment reverſed. 
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RIT if or ur @ re OM eee 

want of an 

1 to aun; directed to the 
brewium, it appeared, that the original was a guare c 


fum fregit ; 1 original for an act of debt. And "the 


F 5. Rep. 37 — 


It was anſwered, n fregit 1 is no e 
e and therefore *. e to Cal me ang error tf 
was ne original a at all. | Fx it Yidh 


To this i be lep 1 That the certificate ſrom the, proper, offi 
cer, was the only way of trial, what the original in the action was; 
and he has certified, that » quore clenfum fregir was the original; and 
this certificate che bout is bound to give credit. to. 2 Cro, 108. N 
fol. 4. C. Car. 272, 281. 1 Brownlow 96, Leiv. 108. 2 Cro, 479. 


* Court of the ſame opinion, and would have reverſed the judgment, 
becauſe of an ill z but Mr. Reeves Tn to Wen 


Adjour natur. 


* P. 319. 


Leeds and Carlton. B. R. 


— Man ſues in the ſpiritual court for a matter, which upon the 
face of the libel appears to be of temporal connſance, and ob- 
tains a ſentence, The defendant appeals firſt, and then ſaes out 


4 prohibi- 


1 * . 
hs At 
* - 
> 


2 3 8 * \ 2 * — 
. Michaelmas Term 2 Geo. 1. 
= -» 8 1 _ . RET. Webs Wh of 


ohibition. In the declaration upon that prohibition, and proceſs Prohibition. 
xereupon, there is judgment againſt the defendant, by vi dicit; and Damages. 
writ of inquiry of damages awarded, | 
It was now debated, whether damages were to be given by the jury 
upon the writ of inquiry, for the proceedings in the ſpiritual court, 
from the beginning of the ſuit in that court ; or only for the proceſs 
in that court, ſubſequent to the delivery of the tit of prohibjtion, 
as * 4 "Ip 0 7 * 2 - » 


LI 2 ES LT TEST] 
Serſennt Whitaker contended, That the plaintiff in prohibition 
was to have damages in this caſe, for all the proceedings in the ſpi- 
ritual court, from the beginning of the ſuit; becauſe the matter ap- 
pearing upon the face of the libel, to be of temporal, not ſpiritual 
conuſance, that was in point of law, a prohibition to proceed; and 
cheir proceeding at all, was both an injury to the party, and a con- 
tempt to the crown. | | 

He labouted to maintain this difference, that where the matter 
was originally of ſpiritual oonuſance, and became temporal only 
ter deſectum triationis, there damages were to be recovered only for 
proceedings after a prohibition ; but that where the matter was ori- 
ginally of temporal conuſanoe, there the law was itſelf a prohibition ; 
and to this purpoſe he quoted 2 M. 299. Fitzherbert Abr. Pla. 

15. Tit. Prohibition. 9 H. 6. 56. Co. Car, 5 59. Wyo 


' on 


Contra ſerjeant Darnell. 1 P. 320. 


— me 
” — 
65 


| * 


This is a declatation upon a prohibition, in the common form; 
the chief thing complained of, is proceeding in contempt of the pro- 
hibition delivered. CLIC. on ba hs | 

The jury upon the writ of inquiry are to inquire de premiſes, 
viz. the thing complained of in the declaration, which is the con- 
tempt of the prohibition. + Were the law as ferjeant Mhitaber would 5 
have it, the plaintiff ſhould have declared in another manner, Poſ- 
ſibly in a declaration upon a prohibition ſetting, forth, Whereas all 
cauſes, unleſs teſtamentary or matrimonial, are of temporal conufance, 
Tc that yet, c. as in Raftall's Entries 48g. the law may be with 
them; and yet in thoſe very caſes, iflue often joined. upon this very 
point, 5. proceeding after prohibition delivered, &c. | 

For the ſheriff to take upon him to judge what things are of ſpi- 
ritual; and what of temporal conuſance, would be a thing of a dan- 
gerous nature ; and yet this muſt be the conſequence, if, &c. 


Parker chief juſtice of opinion, that damages were to be given, 
only for the proceedings in the ſpiritual court, fince the ptobibition 
delivered. | ; 

This is a ſpecial action for proceeding in contempt of the prohibi- 
tion; this the very giſt of the action; upon this iſſue is conſtantly 

joined, which, according to what is now contended for, muſt be an 
immaterial iſſue; for if the iſſue be found with the defendant, that he 

Vor. X. bog Kkk | has 


—— — — 


P 


Mid Tera T I. 


has nat after the prohibition delivered, yet if he had, Niro 
ceeded at all, the i muſt; have judgment for his damages, 
Nay according to this doctrine, the very, pleading this plea; in this 
ſort of actions, is very impertinent; and upon doing which, plain- 
tiff may ſign his judgment; for he ought not to plead, That be did 
not proceed after prohibition, &c, but that he did not proceed at all, 
FP. 321. No action lies # againſt a man for ſuing in the ſpiritual court, -where 
he has no 
Lene is to the judge, not to the party; and in this caſe, this 
ohibition to the ck judge, but to the judge upon the appeal. 
* rther circumſtance of the unteaſonableneſs of what is aſked 
FR is, that the party defires to have his damages, for the charge, 
proceſs and delay, occaſioned by his own appeal. 

In a prohibition, two to be conſidered ; 1, Whether the 
party is to be puniſhed ? „Whether he is to be eſtopped ? _ 

His not proceeding ps che prohibition delivered, prevents his 
puniſhment, and excuſes him eee 3 but cannot hinder 
the plaintiff of his judgment. 

If upon this iſſue, whether the defendant did, or did. not proceed 
after prohibition delivered, verdict be found for the defendant, no 
coſts is ever given 

The late ſtatute about giving coſts unneceſſary, if this doctrine 
had been true. 

And of this opinion was the court. Sed he/itante, Pratt judge, 
adfaurnatur. 2 ere | 


King and Darrel, B. R. 


Treaſon. PON a \ trial at bar for compaſſing the death of the king it 
mo. + was debated, Whether a promiſe of FRY did 2 diſable 
Mp ng nn RAY | N 


Reſolved by the court, That a was an objection never allowed, 
and of no weight. 

Treaſon and ſuch like crimes, not to be difconceed but by their 
accomplices, who will never be prevailed with to give evidence, but 
in expectation of a pardon, 

Several acts of parliament have incouraged the diſcovery of crimes, 

p. +22, by the promiſe of a pardon. As to ® the opinion in Keyling, of Lord 
322. Chief Baron Hale, to the contrary ; he was over-ruled by the-reſt of 
the judges. 


& * 


Overtat, — Reſolved, That a conſpiring to levy war, in order to dethrone the 
king, which is the civil death of the king, is an overt act to prove 
the compaſſing the death of the king. 

But 


— 


- 
J " 
' . 
= * _—— * 
— — SS - d -— 9 128 —— — — ſ— 8 22 2 2 — — im - — — : 

_ 1 . o 
's _ - * 
Y „ 9 

I lerm 2 Geo. I 

\ ” X ' f 0 

. i - 


"But conſpiring to levy war generally, is not an overt act to prove 
the compaſſing the death of the king; becauſe there may be ſuch a 
ing war, as may be treaſonable, without any intention of de 


r as pulling down incloſures, bawdy-houſes, &c. 


The opinion in Kling, 5. 20. as oppoſed to Lord Coke, held 'for : 
good law. | | 8 | 


* Hilary Term 


2 Geo. 1. B R. 


' 


, 


Baldwin and Church. 


RIT of error out of the court of C. B. The original Error. 
action was an action of debt for 20 J. againſt two exe- Debt. 
cutors, The one pleads plene adminiſiravit as to all the Pleading. 
| aſſets in his hands, prefer 40 5. and concludes quare 
actio non; the other pleads plene adminiſtravit generally. Plaintiff 
demuts generally to both pleas. judgment in the court of C. B. for 
the defendants. ' Error brought. 


Mr. Torte for plaintiff in error. 
If a man takes upon him to plead to the whole, and then pleads Caſes quoted 


ſuch a plea, as goes but to part of the action, the plea is bad for the SI 


whole. $05. 
A plea is in its nature intire, and cannot be good in part, and void Cro.Car. 167. 
or bad for the reſt. 7 Ed. 4. fo. 


The defendant has here pleaded in bar to the action, ſuch matter, $455 6. 


as amounts to a confeſſing the cauſe of action; and conſequently, 45. b. Pyer 
210. Cro. 


that the plaintift ſhould have recovered, The defendant ſhould in Bis. 118, 
| this 


Rolle: Ab. this caſe have confelled the r r er 
2 = miniſtred “ to ſuch a value, PRI; 0 Py, as far as his aſſets 
Pla. 9. would enable him, TN. 2190 2 80 
* P.324. The plaintiff had good cauſe fan; Fame of the 
pleas be ill; and the court of C. B. ought not to have given Judg- 

ment for the defendants. 
Salk, 262, The ſame judgment to be given by this court, as the court of com. 
mon pleas ought to have given againſt both defendants z and that 
judgment ought to have been againſt both defendants de bonts tefta- 


torts, and de bonis proprits of that executor that pleaded an ill plea, as 


to damages and coſts, 
Fot each executor has by = an intereſt 3 in, and | over the 
whole eſtate ; and therefore it is, that the plea of ecutor, ſhall 
8 bind the eſtate of the teſtator. 
If it be gbjecedy chat the plaintiff bas committed a miſtake | in his 


- -_ - demurring,” by: he word placitum prauicmm in the ſingular 
Salk, 219. number; it may de anſwered, that rene eft Map; collecti vum, 
nnn according to 1 Saunders 338. 


ment muſt be reverſed and the ſame judgment 
given we Yo as ſhould have been in the court of Common Pleas, The 

Paiatif muſt take care to take his judgment rightly, | 
The plea undoubtedly itt ; for it ſets forth ſuch matter, as ſhews 
plainly, That the plaintiff has good cauſe of action; and yet concludes 
Quare aflio non, which imports that the plaintiff ſhould not have 

' brought this action at all. 
If a man bring an action of debt for 20 . and the defendant ſhould 
5 plead, that he has paid 40s. and conclude, Qyare actio non, This 
144). would be bad; and yet here the plaintiff might have brought his 
action for the 18 J. only; whereas in the caſe of an executor, the 
.creditor muſt being the action for d the ſum, the debt that is ww dee, 
let the: afſets be never ſo ſmall. 

*P. 375 The reaſon why, tho' the aſfets be very ſmall, yet jud moſt 
de for the whole debt, ſectns to be for the preventing a et chin, 
in caſe of mote affets. © | 


Taylor and Manon "Bl in 


Jodgment. F pending the conſideration of the court phintif dics, judgment 

Pratice, may be entered without entering the continuances; and then it 

Ant, 30. Will have relation to the day in bank. Lateb g2; 1 Leon. 187. Bai 
ler and Delander ; a modern eaſe. A continuance nothing Huſt 4 

Continuances, C i advifare onlt. 

Salk, 401. Tho' the time when in fact hs Judgwent » was given, muſt be en- 
tered on the roll, that is only in reſpect to land, that it may not be 
bound until the time of the judgment given, and fo purchaſers over- 
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is ok. Heron, 1 Achbeby: 


JLAIN TIFF 8 of etrot to 1 common Motion to 
recovery 3 defendant morel-ier liberty 40. pland doyhle hes Fe 


By Sn — ; becauſe the act for the amendment of 
the law, whereby a defendant, by the leave of the court firſt obtain- 
ed, may plead double, was not to be underſtood of a defendant in a 
writ of error, but a defendant in an original action. 


But it was inſiſted upon, by the counſel of che fide with the * 
tion, That this act did extend to the defendant in a writ of error, 
well as in an original action. That the one might have as great - 
cation of pleading double, as the other. That it had lately been 87 5 
ed, that a writ of error did not abate by the death of one of the plaint 
whereas, as the law ſtood before that act of parliament, it wou a. 
That by the ſame reaſon, by which the word plaintiff in that part 
of the act of parliament, was to be extended to a plaintiff in rer 
the word defendant ſhould likewiſe, - n 


* It was further urged, That the pleading double was at their ® P. 327. 
own peril ; for if the court had not power by this act of parliament, 
to grant them leave to plead double, the other fide may demur. 

Vor. X. L1I And 


For the de 
— 


** 


Jabs was lo be taken ſtrigſy, and ſeveral caſes dited to prove, that the 


MPa + 


* P. Ty demurs, - And upon 


For the plain- 


mn 
motion fruitleſs, by dec That one of the things 2 
e en "ho ncord; appr the tall: G1 ee anon 


No aw. Am 91 t! 


Foro DEE R . and Britton. 5. *. 

Dein og. uin 168) ud 

Dr pon bond: The 8 nage was, That if the 
CY defendant did appear, c. ad refforidend* prefoet” 'Fobitnni 


Rench de placito tranſgr. ac etiam bille. The deſendant pleads the 
ſtatute 23 H. 6. 27055 ſheriff's bonds ; princes demurs, 


APY a | 
For the ent! in A rrer, it wasJdofiſted, That the condition 


of the bond-yarigghfiom the writ The, writ was ad re/pondend' prefat 
" Johanni Reucb d ag ure, Nc, ac 1 bille of 7. 
hannis ; which words Le 8 are ae in 2 Condition 
ol the bon. 

It was (aid, that this tatute being made to ed oppreſlion, 


leaſt variation, or addition to the condition; of the bond not war- 
ranted by the ſtatute, makes the whole bond void; as Term. Mich, 
37. Hen. 6-1 n Co..u000h... Plano, Com! 68. b, Hobart iz. 
But the caſe chiefly relied upon, as a-caſe in point, was Moore and 
Finch, 2 Lev. 177, where the action was debt upon: bond, condition- 
ed to appear before bis majeſty at Weſtminſter, to anſwer A. of a plea 
of treſpaſs, and alſo of a bill to be exhibired apainſt him for 100 J 
The fendant pleads „ of 23 2 and ſhews. that the 
"writ was to a cokam at er, Ga /plaintif 
* argument, * ion gre court — 
the plaintiff ; ½, Becauſe the condition of the obligation was to ap- 
peur before fia majeſty; | whereas it oughit to have been crrum Don. 
Rege. zahy, Not ſaid in the condition, enen aniwer 

ſhould have been da _—_ | 5 
ar Oz | > 17 1 bz 12 


Seljeant Brantbwoy infiſted, That it muſt be intended he bill of 


— the plaintiff; and quoted caſes to ſhew, that bonds varying im ſotne 


minute circumſtances from the ſtatute, have been ſupplied by-intend- 
ment, 2 Lev. 128. T. Jones 46, Condition of che bond to appear be- 


fore the king's Juſtices at Weſtminfler it was objected, that this was 


a day, at #/; eftminſter ; not ſaid even to anſwer the plaintiff, 


not the title of the court ; yet held good. T. Jones, Wells and Den- 


ton; where ſaid, That the ſtatote docs not preſcribe any form for the 
condition of the bond. 2 Cro. 286, Condition of the bond to anſwer 
rhe plaintiff de placito debiti only ; and the writ was to anſwer in a 
ſum certain; and yet held well. 


Parker, chief juſtice :- The Fr only requires, that we Wen 
ſhould take a bond, conditioned for the appearance of the party ſuch 
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© Eaſter Term 2 Geo. I 
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* The apperane — — appearance. 
The ud er fle goes only to ihe matter of bail; e 
mon, or ſpecial is to be required; and came in aſc after the ſtatute. 
If the whole writ might be omitted, as certainly it may, ſince the 
ſtatute does not. require it, then any part of it may be ſo — 2 
nor does this bond vary from the form preſcribed” by the ſtatute 
the — . appear, —2 boung. to anſwer any ball that ſhall be filed 
jnſt him. th 0-4 o 
The bill in che nie iba bond, rannot 'be e 
oiher, than che bin of - n . | 


menen being of the fame opinion ; Judgment 5 9 ne. 


Toi EI 7 


Stone and Taverner. B. R. 


* ; 1 
7 1 At © 


the bond ap pray to be, Whereas Stone had lent Taverner, bond. 

the fun of 1000 

cuted to Stone an indenture purporting a deed of mortgage, &c; the 
condition of this obligation is ſuch, That if Taverner ſhall from time 
to time, well and truly pay the intereſt, that ſhall become due, ac- 
cording to the in the indenture, until the principal be paid, 

then, Sc. Defendant pleads, That be bas pſt tantum quantum be- 
came due ; en demur s. 


Spuib, pro guer. Defendant's pl lea ill; bed be bes not ſhewn, 
what was due, nor what he af ſo chat no iſſue could be taken 
upon it. 20 H. b. 31. 2 C. 3 59. Halſey and Carpenter; bond 
conditioned to pay J. S. and J. N. ſo much money lam cito as 
they came of ape; judgment "AH Iro quer. becauſe defen- 
dant did not ſay wlien they.came of age. 


Lord chief juſtice Parker : I am in doubt in this caſe, whettier, 


tho” the defendant's plea be admitted bad, you can recover, without 


aſſigning a breach of the condition of this bond, as this cake is cir- 
cumſtanced. 5 | 


Judge Eyre: Tbe 1 of the defendant is undoubtedly naught ; 
becauſe his being a bond for the performance of covenants in the jn- 
denture, the indenture ought to have been ſet forth by the defendant ; 
— all that we know of the indentute is by way of recital in the 

nd 


Chief juſtice Parker : The indentnre need not be ſet forth. This 
not a bond for the performance of the indenture; for that is in the 
nature of a deed of mortgage for a year, and is a ſecurity for the re- 


payment of ® the principal ſum with a year's intereſt ; whereas the # p. 330. 
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ion 1 


intereſt only, but fot the intereſt af a 1090 
now-apptars to be nine years more * "the des NF N 
ia the condition of the bond, accor. 2 | ae; 
they muſt neceſſatily and can ra ly to e f 
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Mr. Squib ſeen g be court thus POT in their opinions, took 
another objection to ere nee aw tt a3 
The condition of the bond was to pay to Jabn Stone, his « 
tors, adminiſtrators, and aſſigns; in bis plea the defendant ſays, That 


he paid to Robert Stone the intereſt that from time to time, Ga. and 


does not ſhew, that Jobn e e or that Robert is W 


tor. 15 * o moch 


Judges pro ge ni 


why - 


— a e x 14. e | 


. Is was an action upon the cafe, upon ſeveral otmiſe, 
brought by the plaintiffs, as Jorg ces of a commiſſion of 2 


ſtatute 7 bankruptcy againſt J. S. 2 ment by default ; and writ 
of inquiry executed, © 


In a writ of error broug ht to reverſe thi n it was infilted 
That the F of the the plaintiffs was night, For they declare, 


that the defendap 5 2 0.thery, as of a commiſſion 
of war ce 928 5 r ſo much money 
had and received z and not ſaid, 


loc of 32 
the edu wn, 1875 
That the money was the money of the bankrupt 
It was acknowledged, That in pleas of bar, Lbich may be ſupport- 


be admitted, and the money be int baokrupt; 
but not in a declaration, where the words ſhall — be prin in the 
ſtrongeſt ſenſe againſt him that pleads them. 

Formerly in actions of debt, the whole agreement was uſed to be 
ſet fart but now of late, a more conciſe way of pleading, has in 
actions upon the caſe obtained. And yet even now to declare in an 
indebitatus aſſumpfit, for goods ſold aud delivered, wen be naught 
upon demurter. 


It was argued on the other fide, That this' declaration was good ; 
for that firſt of all, this declaration ſets forth, that the defendant was 


indebted, and then goes on and ſhews how, ww. by money received 
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r Term 2 Geo. 1. | 


by che defendant, 7, r. by a neceſſary intendment, ſuch money as will 
cteate à debt, the money of the bankrupt, = 
Hieb and Cockum, Term. Trin, 12 Annæe judgment in C. B. by 
default; and upon error brought, it was infiſted, that the declara- 
tion being for goods and merchandizes to the defendant per eunden: 
the plaintiff before that time ſold and delivered, &c. and not ſaid the 
« of the plaintiff, was naught. But the court was of opinion, 
That the word indebitatus did neceſſarily import, that they were the 
by goods of the plaintiff. | 
at 
4 
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Athorpe and Tones, Term. Trin. 1 Geo. judgment by default in 

C. B. writ of error brought. 
* Declaration ſet forth, that the defendant was indebted to the plain- 
tiff in ſo much money for the uſe of a coach horſe of the plaintiff's, 
delivered by the ſaid plaintiff to the defendant. + les 

It was objected, that this delivery did not neceſſarily import a 
debt ; for poſſibly, the defendant might be to pay nothing for the 
uſe of him, But the court were of opinion, that ſuch a delivery 
muſt be intended, as did create a debt. Adjournatur. 
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ght Clarke and Elwick. 
od ; OVED for a rule-againſt a man to ſhew cauſe, why he Motion for a 


ſhould not make an atſidavit of his name being ſubſcribed rule upon a 
to an arbitration-bond ; ſeveral affidavits being produced, —— ending 


that he had ſeveral times owned his being a witneſs, but refuſed to bond to wake 
make affidavit. an affidavit. | 


W. X. M m m Urged 


” 
— — — — * * — —r— n—_ or _—_ 2 — be 
ye — 
' * 
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Trill Fa Gare. 
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vn. 


rally true, 
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— 1 | "a behalf of the motion, That rho”. it be 
tree, that That no man can be compelled de malte an tj yet it moſt 
3 not hold true in the preſent caſe, becauſe then the ſtatute 9 & 10 . 
mae a- 3. cap, 1 f. will be intirely eluded, Wiz. That all — 5 a 
yy * 16 to ench their differences by an arbitration, may agree to have this 
r ſubmiſſion made à rule of any of the courts of record, e 
this their agreement in the ſabmiſſion, or condition of the bond, or 
, — 9 85 promiſe; and upon producing an affidavit of ſuch inſerting, and up- 
Ale. on teadigg and filing ſuch affidavit, the ſame may be entered of re- 
»' .- cord in foch court and a rule of court thercupon, c. | 


CP. 333. Court firſt made a rule apon him to ſhew cauſe, why kd dec 
| not make the affidavit deſired and the next term, via. Trinity, they 
made the rule abſolute: ''being/ unanimouſly of ion, That they 
had a power, by rule of court, a ſons as are 
wu.itgeſſes to an award, to — ther ing ſo. And 
40 whereas it was objected, that there were no compulſory words in the 
act of patliament; it Was ſaid; (that | ay That 
the very nature of the thing gave the court a juriſdiction. That the 
pʒrerſon by ſubſeribing his name as a witneſs, had undertaken to give 
evidence at a proper time, and in a proper manner; and that here, 
eue. . the v of parliament having made 4t neceſſary for the evidence to be 
+1101. » given- by affidavit, the retuſing to do it was an injury to the paity 
_ | Chnneraed and that in a matter balonging: to Ge jotiſdiction of this 
16 l, ore 
Sus of And as to the objection, that the party had here made and deter- 
js „ mined his electicn, which the law gave him, either to proceed. by 
of hike: ds action upon the arbitration- bond, or io make the award a rule of 


party way court: It was anſwered; that the party miphr at pleaſure reſort to 


yo * this new remedy given by the ſtatute; and that tho he ſhould have 
attachmens got even judgment upon the bond; for perhaps, an attachment upon 


at the ſame this rule of court, a more quick and effectual proceſs, than ſuing out 
Salk 23, an execution upon a judgment. 
Writ iſſuiog out of another court, and returnable here, 13 
may compel proper officer to make a return. 


Similiter the court may compel the am an ali in . 


„ 
e 32 Y 


preſent caſe. 
F. 334. „ County of Hereford, B. R. 
Sertlemont. A 1D by Lord chief juſtice Parker, the reſt aſſenting, That the 
County gaol, N ) 
— gaol of the county was with teſpect to ſettlements, to be confi- 


ments, confi» ered as ſituate in every pariſh in the county. That therefore the 
dered as itu- removing of a perſon to gaol did not make any alteration of the ſet- 
— tlement; and that conſequently a baſtard child born in the county 
| <ounty, aol, was to be eſteemed as gaining a ſettlement by birth, in that 


pariſh, where the parent was {ettted, when ent to gal. 
2 Harvey 
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rien per deſcent, to an action of debt upon a bond. 
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"ACOMMITMEN T for treaſon generally, without expteſ- 28. T. 386. 
Ago the ſpecies of treaſon, good; for the proceſs the ſame in S 
one ſort of treaſon as in another. ell den peseraly 
The Court of King's Bench have power to bail in high-treaſon, | - 08 
notwithſtanding the ſuſpenfion of the habeas cor us act. bdiaffable by 
And upon an affidavit made, that the priſoner was in fach an ill B. R. Salk. 


Nate of health, that Jonge 10%, _ 
r 92. 


r 


Ye 5 P. zze. 
Court refuſed che motion, without an affidavit, that he had #iens per An heir al 


deſcent. The fame law in caſe of an'® adminiſtrator, who ſhall not be "* —— 
allowed to plead plene adminifrovit, and no aflets, without affidavit, gur 
For this a matter incumbent upon the plaintiff to prove, and yet lies with another 
more in the knowledge of the defendant than plaintiff, Duty of the 2 
court not to aſſiſt the defendant, by giving leave to plead double, but davir, that he 
upon probable ground, that the demand of the plaintiff, guoad the de- daf nen per 
ſendant, cannot be maintained. | EA 
| | miniſtrator 


bave leave to. pleadsplene adminiftravit, and no aſſets, without an affidavit that he has no aſſets, 


King ver/us Dixon and bis Wife. B. R. 


T* HIS was an indictment againſt Dixon and his wife, charging, Baron and 
That they & 2 rorum did unjuſtly and unlawfully: ſuch . 

a day et diverſis aliis diebus & vicibus tam antea quam poſtea keep a againſt man 

common gaming houſe, contra pacem & formam flatuti, &c. And ud his wite 

to this indictment the defendant demurs. — pg 

ouſe. 
The 1% objection taken againſt the indictment was, that it ſhould *- 
not have been brought againſt the huſband and wife; but the huſ- 
band only. | 


Curt : This objection would have weight in it, if the property or 


ownerſhip of the houſe was the matter in queſtion ; but it ſignifies 


nothing here, where not property, but a criminal management of 


the houſe, (in which the wife may probably have as great, nay a 


greater ſhare than the huſband) is the fact charged, 
The 


— 


Tio Tem Gem! T 
At. This caſe not to be diſtinguiſhed from the eaſe of : The: Queen and 
2 . ' Williams, which was an indictment againſt hoſband:and wiſeg fot 
10 keeping a bawdy-houſe, and held good ; lor as thete the wife may be 
„ ©, Concerned in, afhs of baudry,. ſo here ſhe may be active in'promoring 
gemi 8 en the yo with. all . n that 
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pur | Ax" un: 
147 ee 717 tt 
* P, 336,  * The 2d objection was, that it was charged in ue indiftment, that 
*. they at uter que corum kept a gaming-houſe, &e. Which was wrong; 


fot two perlons cannot jointly and ſeverally keep a houſe ; the keep- 
ing of the houſe by the huſband and wife, is not a keeping the houſe 
— the huſband only, or by the wife only. For this = was 
quoted, 2 Rolle; 51, an indictment againſt ms perſons for uſing the 
trade of a plummer, contra Stat. 5 Elia. The jadictment, hate they 
four et uterque eorum uſed the trade, held naught ; becauſe the uſer 


* 


of the one could not be the uſer of the other, 8 WE, 
l « 44,207 q £46 8, 10% $7 N 8 

Salk, 382 «Count > The caſe in Naller nofapplicable to thepirſent ae. For 

thete the uſing of che trade, nar bang the vffentęꝝ but the uſiag the 

trade, without having ſerved an opprenticeſlup, (an act to be per- 

formed by each ſingly and ſeverally) it was an offence that was in its 

don gſtucs/impotiible to be committed jointly : Wheteas here ibis 

#; 1 Hay bs eo mipitted by bôth qwinrty; end ihe a6difion" of utergu? er- 

um, is but a fulther Tpecifying and evtrabortting/the former charge ; 

for whoever ſays that both of Rom did = Se. 1 in E. n 


conſequence ſay, that each of them did ſo. * Am A 


" 2dly, It was objected, that this indictment was upon a particular 
ſtatute, viz. Stat. 33 H. 8. cap. g. ſect. 12. which ſtatute chalking 
out a particular method of proceeding,, for the recovery of 400. fer 

day, the party could not proceed by indictment. 


— 2 . Court : Keeping of a gaming-houle, an offence indictable at com- 
houſe, a nu - MON law, as a nuſance; nor will the concluſion of the indictment, 


3 contra formam flatuti, bar the party from ſupporting the indictment 
by common law, ſuppoſing it could not be maintained upon the 
ſtatute. 

* But the court were clear of opinion, that an indictment was not 
taken away by any words in the ſtatute: So far from it, that there 
were words in the ſtatute, which unleſs they had relation to proceed- 
"= OY ing by indictment, mult have no ſenſe nor ſignification at all. 
Por the brit, this difference was taken, That where a ſtatute 
the offence, creates, Or makes a thing an offence, that was not ſo before by the 
no other re- common law, gives a certain penalty, and preſcribes a method for the 


— recovery of it, there the act muſt be purſued : contra of an offence at 
what the la. common Jaw, for which an act gives a new penalty, or a new 77 


dy; 


P. 337. 
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dy ; for there the remedy at common law ſhall not be taken away enge | 
without negative Words. e 
For the ſecond, the words of the v& infified as webe, tn be reces aaa s- 
vered-by, Gc. or 'otherwiſe ; binge aero the remedies, — 
or different ways of , beſides by indictment, having been 


ted before, thoſe words or otherwiſe muſt” be underſtabd of 
ndients, or dothing O>}UP LIE! 1815 4 4 


” www a 


Il u objected, That if this wets to be conſidered, as an indict- 4. 
ment for a nuſance at cotamon law, it would not be good for want 
ds r re | 


Court Not neceſſary He (0 dre | the offence in its 
own. nature importing that it is ſo. Beſides, the word: common fup- 
plcs this deta8t, if it vere one. 
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Laſt! | it was objected, That as this indictment was laid, the pe- 5: 
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P. 339. *® The by-law reſtraining the number of carts in the rcets of 
Linkin, did not prevail without the greateſt difficulty; and the main 


reaſch for which that by-law was ad n that 0.00 WY 5. 
limited number of carts would — and be a nuſance to 2 


a deren five nl eſp ke a bighwy ob i 1 jr 
and none ought to be debarred from uſing it. th, 
A man cannot certainly have a more natural right to any thing, ner 
than the free uſe of his bodily labour; and therefore a by-law; that | 
_ ſhall reſtrain a man from the FA of that, 28 this does, mult be naught ; ien 
eſpecially when no recompence is given in lieu of it. 
To the performance of this-imployment, the ſerving an appeen- = 
ticefhip not neceſſary ; for it requires aot ſkill, but ſtrength, and 
This is a by-law that enhancts the price of carriage, and encdu- ö 
rages idleneſs. 7 


The extent of this by-law, from Sl bridge to E in the 


county of Kent, much too 
The king by his tion could not make ſach a by and 
certainly no derivative power can be than the primitive. 


Not ſo much as an_excepiion in this by-law, for the owner of the 
. o that acgording to lay, 
5 goods, nog employ his own ſervants. & 
— — es 


| toe apr bs conduc th this — 1 
: to udject; and 

thereſore void. Caſes quoted os his argument were, 
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term, which would not contradict but ex lain the record, this mo- 

tion would fall to the ground ;" dnd-that is might. be done, without 

ne s n ts 
£45 2 1 8 31 v 21. ec: 


Pur ler and Pratt of opinion, that they might enter thi Wewo- 
randumi of courſe," nud without leave ; 046A er beei le here 
was uo Aeceit, as i the defendant; for be very, Ml, Rr LH 
was not arreſted, nor bail put in, until the wi ＋ the erm p 
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t the proper way was by motion. 
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Whether # T eden wier det to 9 was, whether upon the' 
having been tute of 3 & 4 N. & M. cap. 10. about deer Acaliog, the juſtices of 
ſummoced, peace might convict the offender in his abſence, n his defuult to 
oy appear — mg ſummoned ? Or whether the ju ought not 

ing out theit warrant, for epcin py 
S | 


n ve Bebe od, iger n. e Slods Tis m I. | 


for the latter fide of the anu ned uu wal 

4 Tb ſtatute being filent in this wr, the ls f oel 

* ge be Pester ts far poſibly choygtho... A Waste 

The judgment oF the juſticesin-this cafe ig final, und no te- exi- 

mination; natural juſtice requires, that al e 
party brought before them, if poſſible. 


858.33 H. 6. The ſtat. 33 H. 8. cop. 20. ſche Vn Nature, that gave le for 
* man to be tried in his 8 ence ; but wis ſtatute was d to be by 
by that ſtatute e ly 


12 s the cook of tis 
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Ale 1% "The conſequence of « conviction upon this Nature, very 
P. & M.40. vie. for want' of ſufficient diſtreſs, a years 


A capias lies Subject matter-of this ſtarote'a treſpaſs at common law, 7 
— 2 caſe a capias lies; therefore che juſtices here ought io hate ifued on 


law. their warrant, which is their _ 

No words in this ſtatute, © juſtices 4 power t cf vict 

P. 342. without appearance ; if they Apr by ® implication; wy Fans 
power than is veſted in the judges of Wein inſter- bull. 

By this act of parliament a corpo tal puniſhment is to be ines, 

and according to the rules of common law, where the is to 

be . judgment cannot be Ben in the abſence of 


Even in attainders by parliament, execution cannot be awarded 
without the perſon be preſent, and" aſked whether he has avy thing 
to ſay, why j t ſhould not, &c. | 

ly ſuppoſes 


But tute we are now u | 
ſhould be r 


N ny: ter conviction ſhould eſcape, to Saks: conſtable, other offi- 
* which plainly imports his be- 


ing pr 
It i obſervable, that tho? by the ſtatute the power of convicting is 
given to the juſtices of the county where the offence is committed; 


yet in caſe the party fly, and is apprehended in another county, * 
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is given, for ae 
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this power is is devolyed to the juſtices of that county where the party | 
is taken, purely that the party may be prefent when convicted. 

As to the o , that this conſtruction will render convictions 
difficult ; becauſe a perſon may be ſummoned, when he cannot be 
taken, The anſwer is, that if ſummous in this caſe were ſoſficient, 
it muſt certainly be a perſonal ſummons; and * hae can :bs, 3 
* ſummoned, may. be taken. 


tete, olicitor — r wh. n 1 
By the ſtatute which we are now upon, 009 rn . 
way of proceeding is eſtabliſhed. The very deſign of the ſtatute is 
to prevent thoſe delays, that attend the forms of common law proceſs, _ | e ' 
The proceedings in this caſe; here the ſtatute is filent, and docs not 
interpoſe, to conducted by the rules of natural joſtice. 69 d N 
He denied the rule laid down; that in ſummary. proceedings the ® P. 343. 

rules. of the common law ate to be obſerved ; eſpecially ſach,i rules, 
as. would directly overturn the natute 1 Procalhy; -and 
make it more prolix, &c. Side ten Sit it0 it $355 

If this act of parliament had not ended 2 nen all q 2 
the forms of common law, ſome of 'the proceedings by the We » 4-04.46 
law, would have been taken notice of by the. I eng 
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It is very expreſiy ſet forth io 1 the! — that the pa - 55 1 
duly ſummoned, and had notice to CAM CEO Ik ud el o.. 
thould-not be convicted. „ 


This is Sora eee eee AI be might — K* _O 
appeared if he pleafed-; and ſutely he (halls not take advantage of his 
own. wrong, or elſe it will be in n perſun at Hale. e 10% 
to avoid being convicted. q i vides | 4 MY 

As there are no-word in the act of parliamenti⸗ that give, A Jpſtice | 
of peace power to convict in the abſcnce of the offender 4, ſo neither 
are there any words in the act, that make his appearance ntceſſary: - 
If therefore the act of parliament is ſilent, and may be. expounded 
eithet way, that expoſition, 5 to prerail, which wil 
— med effec". N 
This is not to be conſidered as a criminal being. bos 1 geil 
one for a certain ſum of money: N ar h 
11 Co. 93, Baggt's caſe; à per ſon way be disfranchiſed., loſs! lis 
freehold, if when duly ſummoned he will not- appeat 3 andthe; con- 
ſtant practice is to proceed to disftanchiſement, in the abſence, Oc. 
if the party being duly ſummoned refuſe to appear. is 
Nay! this point was carried one ſtep higher in Glide's caſe; Tin. 
4 Will. & Mary | for it is there held, "That if the party lives -vut of 
the town, he need not be ſummoned; aps the ton is, becauſe: 4t 
was his duty to-attend, -/\/ +1171} or) | 

N. B. There er to convictions 24 ene gte the party 
before conviction was heard by tarney a Therefore it was ob- P. 34. 
ſerved by the Solicitor — by ny the rich ſpeaking, accord- 

Vor. X. ing 


* 
- 8 * 
- 


„ — 


id d l 


225 „ > --” 933 * 


ing to the forms of law; the offender could not make H—antorgey] to to 

appear for him ; yet in this caſe, where the proceis is of à ſumtpaty 
nature, and the rules of natural juſtice principally to be regarded, it is 
material, that any perſon was heard in bis behalf; aan en 


cannot be fd, that the perſon was condemned unheard. © 
No . quoted to ſhew, an "oe jute be pe 
0 


It is troe, that whete an act of gallen is plain, cage 
6 to be regarded; for that were to uſſume a legiſlative — 
Sans, ty: But where un ut of parliament is doubtful, there the con 
ought to be des are to be conſidered ; and care is to be taken, that ſuch an — 
Aa e ptetation, be not put upon the act, as will quite elude the force of it ; 
elude the, and that will be the caſe here, if there can be no con but upon 
fores el em. the appearance of the party, 
Uſual fot the Wheteas uo inconvenience, no breach of any rules natural juſtice 
— attonds the other interpretation, ſtatute g & G. & NM. tip 22, 
ney-coxches about harkney-coaches almoſt à parallel caſe ; and the general prac- 
to canta tice of the commiſſioners there, is to convict 8 Nn up- 


on ſu 


Aner- on a ſummonsas 0 2 


Judgmevr- | Parker, chief Juſtice. : »A edurt may * bt 
may be given 10 give judgment in the abſence of the party; but I ſee no reaſon 
of dhe offen · but that it nn mon en dane in Maw 
der. gridge's EI. toc: by ak 56, on 21 d d hat 
But execution Execution cantvat indeed be 3 * pre ſenoe uf the 
cannoebe's” party ; but chat depends upon this traſon, that there may poſſibly be 
wiſe thin in miſtake of the perſon ; or —— may have happened. 
7 —— ſubſequent to the judgment, why execution ſhould not be awarded, 
and why, which it is but FO the pay 0 ſhould have pa. opportunity £0 in- 
upon. „ einne 

P. 345. » Bur LS hoot it 4 taken for granted, judy: 

ment might have been given in bis abſence. ., ai 2291 51 14 

I am. of opinion cas the ſummons oſt be perſonal : and thre 
fore altogether as eaſy to take, as to ſumm. 

The act plainly fuppoſes, that the juſtices — a power to —— 
bend him; or elie the clauſe would be a nugatory clauſe, which ſup- 
poſes the offender may be apprehended. 

The expreſiion of detaining does likewiſe ſuppoſe him preſent ; 
other wiſe the act ſhould have run thus, in caſe be be preſent. 

Ststotes It is a Known and general rule, that a ſtatute ought to be interpret - 
ought — ed by the rules of common law ; and therefore ſince this is in nature 
DE of a treſpaſs, for which a capias by common law lies; fince the a& 
of common Plainly ſu ppoles juſtices of peace have a power to apprehend him, 
lax, in like and that they will execute this power; and fince it is us eaſy to ap» 
, prehend, as it is to ſummon, I am of opinion at preſent, that the 
bodies, 0oghe to have the party before them. 


Judge 


- — - 
— _ ' —_— * * 
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nt; 


Cs, A — 


5 Term 3 Geol. 


7 Nes NATE a pawer of iſſuing out out bis 
warrant, for the btinging of che party -befors him, it muſt be given 
him, either by the expreſs words, of the ſtatute ; or as à power in- 
cident to the juriſdiction, the ſtatute inveſts him with ; if the latter 
way, I fear, he muſt a power allowed him in all ſum- 
mary proceedings. 

Tf a ſummons be ſufficient, 1 know not why the Knee 
ſhould, nat do here, as- in other caſes, vis. the leaving at the uſual 
place of his abode, where the party cannot be found; and then a 
e my, be ſummoned, when eee bs mb mne 


5 Tee of Kass 1 K. Pas P. z 540 


7 ARK ER chef juſtice. : If a Mayor be not chef by the time Voters. 
preſcribed by the charter; and there be no ptoviſion in the char- canfoblf 

ter for Fr old Mayor's, continuing on, until a ne Mayor is choſen ner 

in, the corporation is diſſolved; and conſequently cannot proceed to; Nod. ede 

a new election. in law and 
Indeed dome are af opinion, That this may be cured. by the iſſuing equity atk 

out of a writ under the great Teal,.impowering them to proceed to a | 

new election but others ate of opinion that even this will not dd, 

and that there is no other remedy but to obtain a new charter from 

the crown. But nobody ever thonght, that in ſuch a caſe the gu. 

dam corporation. could revive itſelf, by cpogling a'new head, with- 

out ſuch a re ſeals | | 


Johnſon and * . R. 


H E quceſtion was, whether 2-gunner Was w 


within the'late a& Soldier. 

of parliament, that orders thoſe lifted as ſoldiers, to be diſ- . 
charged from arreſts for: b. ö Whether a 
gunner be 


.ſoch a ſoldier as-is, privilegetl from —_ tor debt ? 


It was objected, That they were not within the act; Wl they — 
were wartant officers, and took a particular oath; and becauſe the ment in 
makers of this act of parliament ſeemed apprehenſive that they would caſe of mutiny 
not have been liable to the ſame puniſhment, in-caſe of mutiny and _— 
deſertion, as other ſokdiers, unleſs they had by an expreſs clauſe made dier: 
tnem ſo. 

It was likewife infiſted, That the deſign of the act, being to en- 
courage men to enter into the king's ſervice, muſt not be extended to 
ſuch in the army, whoſe pay was ſo conſiderable, as that this alone 


would be a ſufficient inducement. The pay here was 4 f. 4 d. per day. 


2 | Court: 


* 


” 
. * 
1 
. 


— a 
88 Hilary Term Geb 
MP * Gurt: As to the clauſe in the act relating to mutiny and deſer- 
47 tion ; the act only ſuppoſes it poſſible, that there thight be a doubt 4 
©. and therefore wiſely reſolves to make every thing clear, wel he 
© pupiſhiyent to be infliffed is nothing leſs chan/death.. 
Bot chen the act of parliament teſolves the doubt, as we do nom, 
„that he is a ſoldier, | ee e Pat 
Aber The matter does not turn upon the quantum of the pay ; if it cid 
privileged by 4. troopet moſt certainly would be out of the ack, whole pay is much 
bes oy og more conſiderable than that of the gunner, and who generally gives 
The reaſons why a gunner's pay is m conſiderable than that of 
" the ſoldier, are /, in reſpect of their {kill ; and adh, the hazard they 
> run ; both which conſiderations render their ſervice, more neceſſary, 
and make it more reaſonable, that they ſhould not be taken away 
| from the ſervice. K * | | 


Accordingly he was diſcharged. + de de 40 
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3 Geo. 1. B. R. 


3 


Cole and Hawkins. See Ant. 251. 


SSUMPSIT. The plaintiff declares upon a promiſe made 


Afi . ; * N 
— - : the 16th of Fan. 1706. The defendant pleads in ber the ſta- 
e tute of limitations ; and that the cauſe of action did not accrue 


— within fix years before the exhibiting of the bill. 


material, 


The plaintiff re- 


plies, the hill was exhibited the 23d of Jan. 1713 ; and that cauſe 
of action did ariſe within fix years before exhibiting the bill. 
To this the defendant demurs. 


Now 


| 
: 
( 


% R89*Y ay 


1 1 — 


ow 


CE I — — 2 - Spa 
Hilary Ferm 3 Geo. 1. 


— —— — — — - - 


_ 


- 


Now, Fur ber, chief juſtice, delivered the reſolution of the court, © 5 


. Jadgment muſt be given pre quer. For this being the caſe of a Such deſe 
parol-promiſe, the day in the declaration is not material; and there. '* Plading, 
fore the plaintiff in his replication, has only departed from an im- mauer an 


material part of his declaration; which would be cured by a verdict, — — 
Nou 


and is now aided upon a general demurrer, by ſtatute for amendment ye, — 


© + — 


of the la x. . 


at another day, could never cure it, as moſt certainly it woal 


And for this purpoſe, was quoted the caſe of Lee and Rayne's, 1 Lev, Varying in © + 


110, reported likewiſe i Keble 566, 578, where this learning laid We '*plice- 

down; That for the plaintiff in his replication, to vary an the — 

time or place in his declaration, in order to follow the defendant's leid in the 

plea, is not a departure, | | — 
ture in tranſitory actions, Salk. 222. Tho' it would have been a departure by the old 


In the old books indeed this would have been a departure; 224 

Aſiſe 86. 5 | 

. unleſs what ſtrictly ſpeaking is a departure, be ſometimes al- In tranſitory 
lowed ; unleſs the plaintiff, where the defendant by his juſtification, 299%. 
makes the time or place material, may follow the defendant's plea, and place are 
tbo it lead him to another time or place; all that doctrine, That in nf 
tranſitory actions, where time and place are not material, the plaintiff may declare 
may declare at any time or place, muſt fall to the Ff 25 = — 


114 * $ 
Judgment * 8 4 #3} 41 


Burgh and Blunt. B. R. 


* C2 4 \ 
SE RJEANT 29 . for an attachment, againſt the Motion for 
judge of the court of Holderneſſe in Yorkſhire, for diſobeying a 3 —— 
tolt, whereby the cauſe was to have been removed into the county 10. 8 
court, from whence, as the ſerjeant believed, the parties deſigned by 
a one to remove it into the court of C. B. and tho' by a recordare, 
it might have been removed at once, into the court of C. B. yet the 


parties might take this way, if they pleaſed. 


It was urged by the ſerjeant, in behalf of his motion, That diſo- 
dedience to the tolt was a contempt to the law of the land, over 
which the court of B. R. were guardians : that that court was in- 
veſted with a general * juriſdiction over inferior courts; and was to * p. 250. 


l dict, are now 
| general demurrer, by ſtat, for amendment of the las. 
Were it more than matter of form, a vetdict finding the Fe . gion 


— 


: 


F 


take care, not only that they did not tranſgreſs their juriſdiction, but Ant. 48, 60. | 


likewiſe that they proceeded regularly in matters confeſſedly within 
their juriſdiction. 


„ Ppp Judge 


| 
| 
| 
| 
| 
| 
| 
| 
' 


"Hilary Tem 5 Cen. a 


n fy ſee, A we may not e grant an a at 
++» | » the judge of a ſpiricual court, for n after an TTY as do 
21, $0 eee what | is now alked, _ | ? 


- Parker, chief jules: Several dhe remedies beſides that deſired, 
You may "have 1 prohibition ; or you need make no defence, and 
bring your writ of falſe judgment ; ; and when they ſhall return that 
they were ſerved with the telt, as they muſt, lit will then appear, 
that all the proceedings are erroneous ; for their juriſdiction failed, 
upon the receipt of the _-.. 


But the ſer) t preſſin In modes, e Page affirming, 
that he bad the motion « Joe him, in the caſe of King and Lang- 
Len, the court madea rule to ſhew cauſe, why an attachment ſhould 
not be granted, 


King and Theed. B. * 


— ur court was moved to ſuperſede a wile — 
—.— Sq * : pen 


— md panel, 


The objection to the writ was, that it was too general; and that 
it did not appear, that the cauſes {or which the party was to be im- 
priſoned by the e writ de excommuicato captendo, were of ſpiritual co- 
nuſance; * for.it was only in guedam negotio e the correc- 
dion and reformation of manners. OT! be | 


. To this i was bid, that che ſame ſirictneſs is not required in writs 
2s ja libels; and further it was much infiſted upon, that he was ſaid 
to be excommunicated, according to the canon; and the caſes of 

Salk. 293. the King and n and the as Fowler were quoted. 


4 87 


4 


P. 351. 


In the writde But the court were e of opinion that the writ was too ge- 
exon. ep. neral. 

— be 

— Then it ws inſiſted upon, that the motion for the ſuper/edeas wis 


made too early; becauſe before the ſheriff bad returned the writ; 
and to this purpoſe 1 Siderfin 181, was Cited, | 


I REY Parker, 


{ 
0 
t 


Tit 3 


er, 


the return, the conſequence will be, that a ſubje& may for a lang in- * 


— — 


2 — —— es — _ — —— 
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teturnable into this court, and delivered to the ſheriff in the piefence =_ cap. iſ- 
of the juſtices ; and this whole matter is entered upon record, Now — 
ben the court of chancery have iſſued out this writ, and it is deli- returnable 
vered to the theriff,, the chancery, it ap lied unto for a 7 rſedeas, in 
would probably ſay, they had nothing to © with it, PE — 2 


And then if the court of B. R. cannot grant a ſuper edeas before de it 


— 


terval of time, viz, between the delivery of the writ to the ſheriff 
and his return, be wrongfully deprived of his liberty, without poſſi- 
bility of redreſs, r 
The command to the ſheriff ta execute the writ, is the command 
of the king; and the queſtion is, Whether this court, ſhall let the 
ſheriff execute that writ, when the execution of it is intruſted to 
them, and an entty. of record made f it, obere the, writ appears 10 
the court to have iſſued out erroneouſſſ rv 
* Certainly this court might have quaſhed it, before it, was delivered * P. , .2 8 
to the ſhetift ; 4 fortiori therefore now; for it is no more; than for 35 
us to correct our own miſtakes, call back a writ that iſſued thro' 


our overtight, _ A 4 


Eyre, Judge: The return of the habeas no relation to te 
writ de excommunicato capiendo, which intirely deſtroys the authority + + 
of the caſe in Siderfin. | oo | 
I take this court to be poſſeſſed of the cauſe by the entry of the | | 
writ upon record, and delivery over to the ſheriff, | - 
The writs that go out of this court, if they iſſue erroneouſly, ate 
frequently ſuperſeded before the return ; tho thoſe writs as much 
out of the hand of the court, as this writ, | | 


Pratt, judge: I take the reaſon of the provifion, that this writ | 
iſſuing out of chatcery, and returnable into this court, muſt firſt be | 
opened in this court, and in the preſence of the juſtices of this court | 
be delivered to the ſheriff exequend", to be a provifion in favdur of 
the liberty of the ſubject, that a ſubject may not be deprived of his 
liberty, by writs that iflue of courſe out of chancery, until ſuch time | 
as the judges of this court, fee whether he has deſerved it or not. | 
To ſay this writ cannot be ſuperſeded before the return, is as much | 
as to ſay, that this court ſhall not correct their own miſtake, until the i 
miſtake has occaſioned as much miſchicf as poſſibly it can. 


Chief joſtice Parker : This writ is actually entered upon record ; 
for the entry is deli” fait in the preſence of the juſtices, to the ſhe- 
ff exequend”. . 1 | wa? 

The writs that iſſue out of this court, never entered at large upon 
record, before the return, tho' in ſtrictneſs they ought ; but here the 
writ is always entered at large. . 

The 


0 Hilary Term 3 Ged. 1. E 


9 . 35 3. * The ſuperſeding of our own writs, before the return, is a ſuf 
cient proof, that writs may be ſuperſeded, tho' not in court. The 
obligation of the ſheriff to execute this writ, reſults from an Act of 
this court; and ought therefore to · be ſubject to the controul of this 
court, 

Maxim. It is a general rule, That whenever the court is poſſeſſed of a 
cord, they will proceed upon it. 


+ 


And upon this ground it is, that if the plaintiff i in an, appeal be. 
comes nonſuit, the court will nevertheleſs oblige the party to plead 
2 
The writ de In fact theſe writs have not been ſuperſeded. before theic return; 
excom. cap. but I ſee no reaſon why they may not. 


che retum, A ſuperſedeas was granted accordingly. 


College of Phyſicians v. Dr. Welt. B R. 


| HE queſtion was, whether a man, that had taken hi: ws 
— 4 

berher a of doctor of phyſick, in either of the univerſities, might not 
— 455 practiſe in London, and within ſeven miles of the ſame, without a li- 
gree of Dr of cence from the college of phyſicians ? | 


—_ the anmelde, might not praRiſe in London without a licene from be college ? 


The court clear of opinion, that a licence from the college was 
neceſſary ; and that by reaſon of the charter of incorporation, con- 
firmed by 14 & 15 H. 8. wy 5. Penne in very ſtrong and negative 
words. 

As to the Aliens granted by the univerſities, upon a perſon's 
taking the doctor's degree ; the court was of opinion, that theſe teſ- 
timonial might have the nature of a recommendation ; they might 
give a man a fair reputation, but conferted no right; and conſe- 
quently all thoſe ſtatutes, which have confirmed the privileges of the 

P. 354, univerſities, could revive or confirm * nothing, but the reputation, 
that this/teſtimonial might give ſuch graduates. 
And whereas it has been inſiſted, that by the laſt clauſe of this ſta- 
tute, it is ſaid, that none ſhall practiſe in the country without a l. 
cence from the preſident and three elects, unleſs he be a graduate of 
one of the univerſities; it was ſaid all the inference from that would 
be, that poſſibly two licences may be neceſſary where a perſon is not 
a graduate. 

In the caſe of Dr. Lever, Lord chief juſtice Holt did not think this 
a queſtion worth being found ſpecially. 

The college of phyſicians without doubt more competent judges 
of the qualifications of a phyſician, than the univerſities ; and there 

may be many good reaſons for taking a particular care of thoſe, that 
practiſe phyſick in Londen. Adjournatur, 


Queen 


— *7 G Geo! 


CO R R. "See Aur. —" 


Lol ht Pave yr kale of the edurt! cc | 


We are all of opinion that * mult be given for the 
king, and againſt the defendant. 


79 ters facial abies 9 
the king not ee a action upon = -the” hy cli 
ſhould have been 0 2119199 le var 

N og wy Sie Oliver base, caſe, 3 Levi ina f6 pag A feive facies 
thority, that a ſcire facias is the proper way ; and thax the rd vyn lrg — 
dj e jure een to crow. lubjeQs to ſue i — the ran of the bu + the . 


5 _ 
The ſecond objeftion, "That there madd hate bees ene 
2 be anſwered by the ſame authority ; for thi objection was there 


and held, 12 no office W 355: 
no . 


As to the objection WR: from the days upon which, Gr. the 3: 
anſwer to that is, ee yep hoes peg lol 


the proper ju ali L 21, 24 YER 
Fr cap. 46. ſhews bow the har anciantiy tags, with 


r 


24 


Bracton Li 
reſpect to different days and diſtances, e wah l und 
markets could or could not be held. 329% 'y 2111 181126 
: Markets in Landi ven dafs upon ode another; and che pud= 
lick good * it . be ſo, _ will nne ra 
nn. n | „rr r Nat ien 

Aether eigen vn that h = was aid, 20 deer avep.to thi 4; 
prejudice. whereas it ſhould have been, chat che warkt!s were to the 
r Aod an favour, of this objection, 11 H. 4. 5. was quoted. 

In the cafe, quoted, the grant was conditional, viz, ſo 
ara ſhould not be prejudicial ; aud therefore I doubt not, but in 
that caſe, if there had been a prejudice, an action upon the caſe would 
have lin, not withſtanding the grant but the- caſe. before us, is the 
caſe of an ablolute grant, which is to be ſet aſide, becaule it breaks 
in upon another's right, 

The finding in the ad quod damnum is thus, it would be no damage 
if we grant. "What would be no damage? The grant. 


As to the objection, that the 75 facias- was diſcontioned by the F. 
death of the queen; we are all of opinion, that this is helped by the 
fat. 1 Aun. cap. 8. penned in the ſtrongeſt terms 1 


I was given againſt the defendant. | 
Vor. X y Qqq Thornby 


| — HillaryTerm 23 Geolit] 


N e 1803 50a _ 0) BH 


«2.356. Thenby and Fleetwood. u K. "Sec ee, « 


Sun. 318.) FUDG M ENT. having bc gion fr th defendant-in G B. 8 
writ! aten was brought * 17 cyunib as Hu wing 091538: 


ms dim nnn 


1 — — — — 


in error. 
a upon — of three ada of parliament ; ; 
all; of tham ad made pro bone t prevent the growth of 
popery 3 and therefore they all oug t to have a lage and liberal in- 
terpretation, « 5 Bien SUIT beſt anſwer Ot agree 
their making... 909603 ei ats nk £ 2461 AF 


u. ne 042 ee $143 TY 


du, 1 A. 22 ho — 4 4. (13 4335 ic 
Sat. le, The bett queſtion in this caſe is, Whether the fat, primo Tech, i 


| 1 yt en by ut r r trio Carol Nico! ” 
e | 2 plain re 
0 * d penalties, in theſe two act 
t. | 


Norbit cle nth. + * ora " 
It is not pretended to be PEEL and by rc Sit 

wards z on the contrary it is ſaid, in the beginning of 3, Car. that the 

Kat, 1 Fac. ſhould be in full: r th Abi poorer Ari Ho age 
2 if poſſible, ought to.be put upon theſe-tyeo 

, as that they may both continne in force ; eſpecially ben the 
TS of the former, as an act in force, and which 

ought to continue o: b 4H oe gt 

If ſtatute primo Jacobi was repealed by tertis Car. then the,offen= 

ders againſt 1 Fac. would be in a; better condition after ſtat. 3 Car. 

than before, which no one can imagine who reads the preamble of 

— 3 Cor. + But this would. plainly. be the caſe ; their capacity to 

P. 357, * purchaſe would be reſtored, & c. the ſtat, 3 Car. af to. perſons, al- 
ready beyond the ſeas would be iotirely ineffectual; for contrary to 
law, "that perſons out of the land ſhould. be outlawed, unleis in ſome 
lar caſes eſpecially provided for, ure 
Lord Coke 3 Inſt. 176 « poſi .ively of opinion, that tat. e. 

is in force, notwithſtanding the ſtat. 3 Jaccbi and 3 Caroli. 


_ | -y The ſecond queſtion in the caſe, is, Whether any eſtate will, veſt 
omg Ca- in the offender, notwithſtanding the flat. 1 Fac., 

rholicks, how The words whereof, as to this purpoſe, are: Shall in reel of 
— himſelf only, and not in reſpect of bis heirs or poſterity, be diſabled to 
inherit, purchaſe, take, cw or vious any profits, hereditaments,. chat- 

tels, 435.4 legacies, Ge. And that all eſtates, terms and interefis 

| whatener to be made, ſuffered or done, to the uſe of any ſuch perſon, or 

upon. any truſt or confidence, mediately. or immediately, to or for the be- 


nefit-or relief of any ſuch perſon, ſhall be entirely void. 
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Hard to imagine that all manner of conveyances whatever, ſhould 
be 77 vid z and et the capacity of having the lands yeſt in him, 
not taken away. 

As for thoſe words, Not in reſpeci of. his beirs or poſterity, the 


meaning of that is only to enable the heit to inherit from any remote 0 


anceſtor, notwithſtanding this incapacity or _— of the'more 
immediate anceſtor, | 
* interpretation contended for on the other fide, is directly on- 

ty to the words of the act. For whereas the act ſays, That 15 Toe 

22 be ſhall not inherit, &c. They ſay be. ſhall, und by 

means be enabled by fine, e bar the , which if — 

n n G8, An 4 022k 
This then is an interpretation flatly againſt the unde ache | 
in favour of the offender, and to the prejudice of the heir, who 15 


the a — defigned to have all e p 


Hobart 336. mentions two ſorts of rights, vid. Juru & 
jus alienandi, ſo that prin * the phat — * 165 


mn agg, agen IR CID. 
As to che objection, 8 be a right « or intereſt, it Cay a 
one, from which no advantage can poſhbly-accrue to the party: * 


ciaſe upon ſale the mone * entered It may bo anſwered, 
That e may be difpoled of ſeetetly, may be fent beyond f 
and the forfeiture impoſſible to be come at. 
Beſides 24/y,. The power ofdipoling ofthe eſtas « very eb. 
derable privilege, Bo" he Were nod wn any b by ic. 1 


To the objection . — thoſe words, and not in reſted, Ge 
beſides what has been ſaid before, they ptevent 8 EO, 
and make the paniſhineant perſonal only. *% 0 


To the objection, that by interpretation of law, the crown is to 
have the profits during non- conformity: 

It may be anſwered, that the rule nid don by des; moſt be ad- 1 
mitted for law; vis, That i in penal ſtatutes, when the act is ſilent to poſed by ſia- 
whom the penalty is forfeited, che crown ſhalt have it. And ſo it owe, and nor 
maſt have been here, had the words of the act been, ſhall forfeit ; polad of mat 
and not ſaid to whom. But this is not the caſe; ' 12 here the act go to the 
creates an incapacity in the offender to take ; and it he cannot take, — 
moſt certainly he cannot forfeit. 1 Inſt: 13. 4. 2 

If the King is to have the profits cg and not the eſtate, then joined © 
has the king directly the ſame intereſt, as he has upon outlawfy in the king, up. 
perſonal actions; which is a very precarious intereſt ; for according in derten? 
tw 21 H. 7. 7. à. this pernancy of the profits may be determined, by ations ; but 
the alienation of the perſon outlawed. It muſt be owned, that this alienation be. 
cale is not altogether law, for reſolved * Raymond 17 and Hard. nun dez, 
191, that after inquiſition found, the perſon outlawed cannot alien; 2 F.; 

and 59. 
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of the perſon buflawed. - 1 0 1 11 wr 
"The at bei Heht, as to che hho 
of 7 law, which are of three ſorts. > UG: ee e 
min « as in caſe of's LO: is ran 


Salk. 455; "Ape fo is the caſe of Britton: and Co , But LF Tg: any 
inquifition found, the. vOe-Eft 17 pay te: 
the allen * n 
ji with . it wut be 
eted aceqtding to the rules of cathmon > wap nn Wh 
Aud here it may de proper to confider the wätüre or affabifftice 4 
 Priprer enktum, as in Baſe of Ber Fr treaſon 
defectuni fubjeFmnis, as in Tale” of an 125 Fg 4 
mn ine itt ese. vi Auge Er were, the estate is forſcite 
NR «bot and the blood i c ted. is dec left in 


— 


the hu for dhe advanitige of che eren but « per ſdn 
te por e ec ff hr ee bene elite! cd 
YZ CY eRnontoy are Any 


3 LE he kr by seen: in 10 


* ij the Gine in an attamder of felon we thet che landk 
are forfeited to the lords of whom e a & at 990) hl few 
Now. the giſability in this act 5 t qiffer fi from the for- 
. N 1 e Pins Ya Fw 
pure Neo, 349, 17 "az Rory Wt * 4 10 3 ae . . de d \ 
. 5 


— * „ge fire ep dnl it od eb „ er, K that 
y od —_ un ſubyertian v, as an deg dh Dom: ant g amt. 176 
— e, cannot be 
heir to dy body; nor can any Body be heir to him Ladeedt it is 
. P. . of-Oulliogibood'® ard Biter; reported a gt 
Veuerii, That 7 770 (hall not ne, cel een ben lhe 
ritiag. | 

An alen may pur rebate for me dba of um «This 
ga. comes nearer to the diſabikty created by this act but 
its Fot᷑ firſt, the iſſue is not diſabled by the ſtatuto ; and 
aan the party is _ SP rs 2: of pacchafinges [53 fm 
a 80 biland 11468” 


The third ſort of diſability by common Jaws ie het; of a monk; 


Diſability 

ch pol and this diſability ſeems in _ ne to INNER the diſabibiy 
created by this act. 4 7 4 2.3 10 3000 
A monk cannot purchaſe ; no mare con the gde ee 

* ſtatute. 
WM. A. ber of of 4 monk not dialed from cine by him 10 in 

* i e. 3 

F The monk when derigned te ce reſtored; the. <Bender here 
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Y "Wha Fo law ſays a monk is cini wortuus, this to be teſteem- 
ed only a ſimilitudiuaty expteſſion, and what is uſed concerning 
other perſons, as one that had abjured the realm ; for a monk with 
5 to all the advantages of the church, is as much alive s wy 
perſon whatſoever. 1 mM Inſt. 132. 5. 5 
That interpretation therefore. ought to prevail, whore the act 16 * 
lent, as will beſt ſquare with the rules of law, in like caſes, /{, + 
"Thus in 3 Ce, 85; b. we find the . be dani expounded, in in 
cent inſtances, by: the rules of common la x. 
This ſtatute will be made effectual, if interpreted by the, role of 
law in caſe of * monkiſh e | 
this likewiſe: witl anſwer the otjection What Ao ba 
ele of Philip F 
Fitzberbert Mortdaunc. 47, 55... A man ha iche 10 ſons, the 
eldeſt brother goes beyond ſca, father dies, the ſecond ſon in à writ 
of Mortdaunceffor recovers the eſtate, for it ſeems the being beyond 
ſea, was then looked upon as an incapacity ; and yet there held. that 


out of the younger, brother, and revett in the elder. 
Philip incurted the diſability of being an alien before the adden 5 
and becauſe the.law will not caſt a deſcent upon a perſon diſabled by. 
attainder ot otherwiſe, therefore the duicheſs does not put up ber 
clim under any of the diſabled \perions, but as pans Hong 1 Ven- 
tris 4 78 


Bot to return to * grand objection, vi: 'f the rn in \ fo 
ſhould go to him in remainder, or eſcheat, what is to be 72 in 
caſe Philip have iſſue, or conform-bimſelf 2 ? 

To this it may be anſwered,,. 1 , That there: are. not in a act 
any words of teſtitution with reſpect to the offender himſelf. 1n- 
cced after conformity he is to be diſcharged, from bis jocapacity ; 
but nothing appears in the act, whereby he is to be reſtored, to what 
he has loſt during his non-conformity. 

ln chis reſpect, it may be compared to the effects of denization, 
with reſpect to deſcents to and from aliens. 1 Ventris 419. 

But if it ſhould happen by accident, that ſome of the poſterity 
ſhould be hurt ; yet is not this a ſufficient objection? 


K — . TP? — 


upon the return of the elder brother, the * land mould be dec erſted p. 361. 


It is a received maxim of law, that a freehold can never be in ſuſ- Ma xim of 


penſe or abeyance, fave in caſes of abſolute neceſſity, 1 Jnft. 342. J. law. 
If inen the freehold muſt be in ſomebody, where muſt this freehold 
be but in the reverſtioner ? 

In Plowd, 48. b. there is an inſtance of the dodging of a freehold ; 
and tho” this a in part denied to be law, in 3 Co. 19 b. yet chere 
it 'ppeark, the frechold muſt veſt in the king, to prevent abeyance. 

Bat the iſſue of Philip may be let in according to the rules of law. 
49 Edu. 3. 16, there is this caſæ. A tenant of the king deviſes his exe- 
cutors tall ſell his land, and dies without heir ; land ſhall veſt in the 


' kitg ; and if the executor afterwards ſells the land, it ſhall reveſt. * P, 362. 
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P. 363. 1 


Argument 


. def, in MM 56d 7 in caſe of conformity ; 125 if che eſtate does. Hot 


ce tecſſarily depend upon the validity of the common reco 
. Philip was alive, and either had iſſue, or { AER 8 a. ir. 


of 
| there put, A difſeifor dies be 19 an 


bring 
2 that 
ſhould fff for the a of tenant fn 0 3 Rep. 


7; if to the uſe of bimfelf and his 
the'buſband in 


day hter enters, or does not enter; e ned in the fie, 


| ceaſorab 


at leaſt when the particular « 


this purpoſe, is the caſe 
bo elder Aue the land dh 
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his, action for ibe la 
caſe than that before” us ; 


. 


J delivery it as his clear opinion, t th 


uſe 
, hes iſſue a daughter 2 5 k ba 1 
with child of a" fon, by which means th 8 
hter ; and the wife before. th 7 ink of 0 fo 
'Lcommen recovery * In this caſe, v the 


levies u fine, of 


vouched in the common 4400 


, or did any other a&t to diſable 
bat Forde on borg after have ve the cftate-tail i fot not 
e that any set of 3 


terb matris, e e e 


TAS adde MAL 8 ef patent, it u 3 i 


eſtate i in truſtees, for the —— of con yt remainders 
cauſe by a principle of N. remainder ul uE 1 ir 5 
ile determin: * ＋ dever 
3 neceſſaty in caſe. of 4 nlp tp pe ea ſted; even 5 = 
ſtatute, 79 00 the OT bo in trofiees, . the phi of 
re e inheritance 0 aſſer · born children. 
"The Dutcheſs might in 4 8 deduce 


Wg e e 475 0. i * 


290 
dk XY 2488 . 12h27 


9 ; Y 
pon e Wor Ain OP in the offender, . 
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veſt, the encouragement to e will! be taken away J ther 
being no poſſibility according © o rules of law, for the heir w uk, 
but thro the anceſtor. — 

He doubted whether the apſorer to this objeQtion. would held, 
os, "That the iſſue ſhould for biz benefit be allowed to fa that the the 
anceſtor did take, when ever 7 body elſe myſt Jay that he id not K fake 

He obſerved, that the ſaving to the poſterity, was inſerted, In the 
very body of the act, and did not come in by way of proviſo; whi 
thews,it to have been firſt in the thoughts of the law m 

He obſerved, that it was enough for ihe defendant, 3 the eſt 
mult veſt in the anceſtor for the benefit of the. ifflue, _ 
© | He obſerved likewiſe, that the title cf the defendant, di 4 pot oe be. 


tendment of law) was Ne # haring i ue. 
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a er is Ge (hf Ht pete teh 1 
«hereby the eſtate wi to veſt in the offender, w 4 
Ce a Tint, 


 elfeetuaity promote the defign of the act. 


oy Fit JUL | — s O07 1 
* more ſafe ; becauſe if the anceſtor does not take” the 30. f is al 
filent who fall. - Beſides, as the legiſlators did not intepd 
eee eee t (in hi api 
i f for his heirs to enjoy after him, but no 

of ceaſon, the Jaw makers did not 15e wg 


only from taking to retain for his own benefit. 
| He urged, that their interpretation created a, difference never 
thought of by t 


pens ; viz, if it happens before the conformity | of the offender, 
with reſpe& to that eſtare, his conformity (according* to them) 
not at all avail him J but fi it bappen afcer f conformity, chen he hall 


uke. 

The act of ent Would welk Great have: provided for the 

reverfioner, if they ihr it D go —_ to bim. 
As to what was ſaid conceraing the regard the law paid to the cer 
tünty of a freehold, and that it mould not be in abeyance, fave in 
caſes of abſolute neceffiry, he allowed; har to be law, but thought it 
made entirely for him ; becauſe unleſs the eſtite did veſt in the an- 
ceſtor, there could be go tenant to the preccipe.” 3. 

He obſerved, that'this came to be 4 after the death of the 
offender, who, during his life, had always been eſtcemed to have a 
good title, and forty years after the offence committed: That pre 
of Dower had been b again joy anceſtor, and judgment aj 
bim in that action ; an ths 3 1600 ment oonfirmed in Ne, 
which could not have been, oil ie had deen a good tenant to the 


#cipe. © 
1 unleſs this in geddes aud the eftate agu ia 
veſt in the offender, many marriage ſettlements and purchaſes. would 
te overtatned ; and mallitudes of uten alt claiming under this of- 
fender, muſt unavoidably be ruined; Upon theſe accounts, he mr 


cluded his conſtruQion of the Katute, to be the moſt ſafe. 


240 He argued, that this conftrition was moſt TER 0 the 
rules of ere law; where no particular direction is given, how 
the eſtate ſhouldgo ; for there the law always throws it upon the King. 


the law makers, as to the time, wheh the 20 15 
all 


And where can this power be lodged ſafer than in the crown ? ® P. 365. 
pat the haw i in execution? tutiſſima ef Maxim. 


cuſtodia que ſibi creditur. 
Thus in outlawries, attainders for treaſon or felony, the offender 
wy take for the benefit of the crown, 


2 | 345, 


ng by deſcent, for * the benefit of his iffue; bot » P. 364. 


LY * — „ 


Hilary T e 


— 2 This interpretation will more al Peg 5 che end 


of the law. 

10555 not, as is pretended by che other Ng a Towering of the: 
penalty. The profits of the land is both in law and resſon the land 
itſelf, Co. Lit, 4.6. And be who is excluded ſtom taking the profits, 
is excluded from the land, as to ul purpoles,. of 8 rod advantage 
for himſelf. * ers 

According to the i nnn, ee put upon the c, it 

may ſo happen, that a Roman Catholick,” only thro the misfortune 
fs a Ty m4 3122480 may be e excluded; 10 n Ee ay: vo! a gd 


| Then he —.— that this offence A, 3 IM 2 . 
& M. cap. 10. A. D. 1690. the diſability was ſo ex conſequent ; and 


that this pardon; coming ms before the time of the unn un equi 


*. P. 366. 


Ant. 360. 


valent to a conformity. N 

L e Ged. eka. in the ſpecial 
yer ct. 

To which he anſwered, that this act bei 1 gene 11 the 
court muſt ex 0 cio take notice of it. And che offender not 
been included in the act, it would have been incumbent upon the 
other ſide, to ſhew that he nen out of the pardon. 1 Le- 
vin 26, 88. ' 

Then be argued from à clauſe in the 2d of lia and Mary, 
wherein it is expreſly provided, that that act of parliamerit ſhould be 
taken notice of in evidence, without pleading, that by a parity of rea- 
ſon, the court . to take notice of it, though not found by verdict. 


* Then by a nice and minute obſervation of the difference! between | 
the two acts of primo Facebi, and tertio Caroli, he ſhewed, that tho 
the former was not repealed by the latter, yet it was ſtrengthened, 
enlarged and explained by it. 


Then he inſiſted, that the eſtate-tail, ſubliſtiog unſpent, it could 
not go over to bim! in reverſion, 

Philip in judgment and cenfideraticn of law, may have iſſue as 
long as he lives. Nay, he ſurther inſiſted, that he might have iſſue 
at the time of the deſcent: Nay, that it muſt be ſuppoſed, that he 
has iſſue now alive; that had the e caſe been otherwiſe, the contrary 
(honld have appeared in the ſpecial verdict. 

Notwithſtanding the endeavours of the counſel of the other fide; 
he ſaid it ill remained a doubt, how in caſe the eſtate is to go over 
to the revetſioner, by what rules of law the eſtate can be brought 
hack again, for the ſake of the offender, (in caſe of conformity) of 
for the iſſue. 

The caſe of Fitzberbert Meridaunc. 47. a hard caſe, and not law 
now. 


As 


—_ 
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As to the cafe put of a diſſeſor dying without beit: That gaſe Ant. 362 
es no more, than that as long as the tortious eſtate did ſabſiſt;” ſo 
pon (and longer in the nature of the thing were impoſſible,) 2 
Lord had a tight. 
But no caſe has yet been cited, hate the entry of him in rand * 
der or reverſion, had been held lawful, the eſtate-tail ſubüſting and 


remaining noſpent. * 
Tbe veſting and reveſting of eſtates, a thing not. at all favoured i in 


fam : 

| He acknowledged, that in 1 Co. Rep. $7. it is held, that a grant of 

a rent de novo, to ceaſe during the 1 of the heir of the grantee, 

was good, and would ceaſe accordingly. 

ren , That this doe not bold in caſe of * P. 367. 
t of rent in efſe.0 

. That the eſtate in the rent itſelf did not ceaſe ; but the eſtate 

was only exonerated in point of render, and not of veſting. 

In 23 Edu. 3. 19. (the 2 caſe with bat juſt el. in Go. 
Rep.) it appears, > that the wife of the grantee did tecover the rent in a 
writ of dower, with a ceſſet executio, during the minority of the 
heir; add that judgment was affirmed in parliament,” which could 
not have been, if it had ceaſed intitely. | | 

Hobart 46. Tenant in tail attainted of treaſon, and reſolved, 
that it worked no corruption of blood, becauſe that would have pro- 
duced. a ceſſer of the eftate-tail, by which means the eſtate would 
have been taken from the king. and gone to him in the reverſion, 
which the act did not intend. 

This tenſon will hold here, for the heir canhot RY by deſcent, 
where the anceſtor did not take ; for the anceſtor is the root, from 
whence. the inheritance muſt be derived. 

That the donee died without iflue of his body, neceflary EY in 
all formiedens ; which is a plain proof, that a formedon will not lie, 
but upon the death of the donee without iflue, £ | 

If a monk had iſſue at the time of his profeſſion, he in the re- 
mainder cannot bring a formedon. If the Aa had brought her 
formedon, the life of Philip had been an unanſwerable objection. 

Adjournatur, Vide poſt. Trin. 4 Geo, 1. 


Cook end Dutcheſs of Hamilton: B. R. 


. 1 HIS was a writ of error upon a 2 judgment. in the court of * P. 368. 
common pleas. The court being about to give their opinion Fit oferror. 


for the . of the judgment, it was moved by the counſel for Nane; the 
the Plaintiff in error, that the record was not removed ; there being record was 


a plain vatiance between the record deſcribed by the writ of error, _ * 
and the record returned by the court of common pleas, | | variancobe- 
tween the re 


cord deſcribed by the writ of error, and the record returned, 


Sas. XL. 1 The 
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1 "The caſe as to this point, ſtood us. ad rn 
Tue writ of error run thus, Nis in recorde & procoſſu:acetiam in 
JS 166 2 . udicii loguelæ que fart in cur. nora coram wehis & ſociis 
ri guſtic. noftris de = per breve nofirum inter J. S. and 3 de- 
e fendants there named, error inter venit, &r. Add by the record tetuto - 
pedet | ed it appeared, that the original ation was between J. S. and the 


e 31 defendants before named, and one defendant mote ; and that the 


verdict was likewiſe had againſt the 32 defendants; bat that the 
324 defendant died before —— that notice was taken hy an 
entry u the record of his death; and the judgment was given only 
againſt the 3 1 named in the writ of error, 


This was urged, if}, to be a vatianice between the writ in the te- 
cord deſcribed by the wtit of error, and the writ in the en re- 

8 turned. 
why my 2 it was inſiſted, that the offence ot treſpaſs mentioned ik the 
f 64 1 . bom tn the cd ume, wah way ws 
| "0. | n Honea were 
„ II . W 


e 1 chief juſtice ger e the ae of the couy, to 
0 ui the following effect: 


N 0 We we'll of opinion; chit ths fecal brought, 


3 l 
. That the word inter docs aot refer to breve, but duelle. It 
is true, it may refer to either ; {0 that the court will, fince the rules 
of language will admit of it, refer it to that, which will uphold tim, 


P. 369. writ of error. If chere be 8 comme t between per breve noſirum, * 


and the word inter, then the wor inter will Dua ret ant to 
breve but loquele. - 

The word breve, only uſed to ſhew what way the ſuit was com- 
menced, by writ or bill. 

If the writ of error had been fine brevi, then it had been impofl 
from the nature of the thing, that the word inter could refer to 
breve. 

2d, Suppofing the chief juſtice of the court of Common Pleas 
may be made by writ, as well as the chief juſtice of the King's Bench, 
then the words per breve may refer to the chief juſtice, 


An original 3dly, When any one of the defendants die, it is no longer a writ - 
writ de painſt him ; and then the cafe zs all the ſame, as if be had never been 
OY named in the writ. To this purpoſe was quoted the caſe of Oliver 
aeg. and Hunning, Trin. 13 Gulielmi, where it was reſolved, that an ori- 


ginal writ was determined by outlawry ; 4. fortiori it will be ſo in 
the preſent caſe by death? 


To 
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. To the 2d objection we anſwer, "that che dende of * * The identity 

does not depend upon the nutnber of the perſons that commi — 

Payne on n — be it committed 1 of ten per- pend upon 
to this purpoſe the cafe of Hunt and gen, Pin. "10 tram 


Gele ve relied upon, as being a caſe full in F. 
A court of juſticeought to'endeavour exon e that — 
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Woodright and Wright.” 1 


4/213. da. 19D o 


* 
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* 


* 


* 


'*P, 
po a ſpecial verdi® found by the jury, the caſe wlll ge 


ly this. The teftator deviſes the land in queſtion to Eätaard n tail, rc 'n 
n yo ea to Caf rig 1 the icue of her and the i 
z reniitider to the rigtit heirs" of Ede: 
2 e e e FEE 
the teſtator, 


Wright fome — 


e b. u n, —.— 


of the 
will, had iſſue C. heir at le te A. and dies, living the tefiator.. DE ry — oth tet teſtator, 
and not C. ſhoald have the land. 


The queſtion therefore was, whether Mergorer x, ;coold claim 
any eftate under this will, cither as heir at law to d Beajil, or 


as daughter to Suſarmab Wright : 


The arguments in this caſe from the bar I did not bear; but the 4 4 
reſolution of the court was by Parker chief juſtice delivered to the 
following ſubſtance, 

The 1/ point to be conſidered is, whether Margaret Wright is if goin, 
entituled to — by the will, as heir at law to Edward Bajil, by vir- 
tue of theſe words, the remainder to the right heirs of Edward Baſil 
for ever ? 

And here the queſtion i is fingly this, Whether thoſe words do make 
the heirs of Edward Bafil en and import any deviſe to them ? 
So that the deviſe is not a egacy, by the death of Edward Ba- 
M1, in the life-time of the dar. Tr whether Ednerd Baſil is not ueber the 
ſole deviſee? And thoſe words only 2 denote and deſcribe the _ hs a 
nature and the quality of that eſtate, which was hereby deſignod to e 
be ſolely given — Edaurd Bail, viz. to ſpeak in the language and —— 
idiom of law, whether theſe words are words of purchaſe or limita - purchaſe ? 


tion ? 
4 The 


Tis cab of Brer and Fg gaben In Phi. Com. muſt — 

ben and was on all — allowed to be la Wm.. 

* The 24 point only in that caſe, applicable to this; and that wa 
ſhortly thus. The land was given to Henry Bret and his heirs; and 
Henry dies in the life-time of the teſtator; and the queſtion was, 
Whether the ſon and heir of Henry mann Wi 
this deviſe ? 

Manhood, who argued for the ſon and heir of . * — 
of thoſe arguments, that have been now made uſe of from the bar, in 
favour of the defendant. He inſiſted, that the heir was included in 
the deviſe ; and tho“ perhaps the teſtator deſigned that he ſhould 
take mediante patre, viz. by deſeent, yet this is but a circumſtance 
. relating to the manner of his taking : And therefore ſince by 

the act of God, it is impoſſible that this " circumſtance can be 
| complied with, and that the heir, if he takes at all, 
i muſt take immediately, That is certainly the better and more prefet- | 
[ able conſtruction in ok of a will, which. ſu the main end and 
deſign the teſtator chiefly aimed at, tho” it cannot the form and man- 
ner the teſtator defigned that end ſhould be brought about by; 
rather than that which overturns the ſubſtantial, as well as the cir- 
cumſtantial part of the teſtator's intention. And thoſe caſes wete 
put, Land deviſed to A. for life, remainder to B. in tail; A. dies io 
the life-time of the deviſor ; B. ſhall take by the will an eſtate- tuil 
in poſſeſſion. Land deviſed to the wife of J. S. J. S. dies ; 
ſhe marries F. D. and then the deviſor dies; ſhe ſhall have the land. 
And yet the teſtator deſſgned in the fitſt caſe, that B. mould take an 
eſtate · tail in reverſon ; and in the ſecond, that the wife of J. S. 
ſhould have the land: But this being impoſſible, it was reſolved, 
that B. ſhould fake an eſtate-tail in — ; and that the wife of 
J. D. ſhould have the land; in order to preſerve the ſubſtance of the 
will, when it was impoſſible to obſerve the formality. | 
p. 372, But for all this it was reſolved, that the heir of Henry Bret could 
not take. For as in all grants, there moſt be a grantor and prantee; 
at the time when the “ grant is to take effect; fo by parity of rea- 
, ſon, in caſe of a will, there muſt be in being a deviſce at the time of 
the death of the teſtator ; ; that being the time, when by law, 4 will N 
to take effect. 

And as to what was ſaid, that heirs were named in the deviſe; it 
was reſolved, that thoſe words bis heirs, were inſerted only to limit 
and ſet out what ſort of eſtate the deviſor intended Henry ſhould 
take by the will, vig. a fee ſimple; and that conſequently ' thoſe 
words were put in as well to enable Henry to give away the land 
from his iſſue, as to let it deſcend to his ifſue. That the deſcent to 
the iſſue, was but a conſequence in law, of a fee-ſimple firſt veſted in 
Henry; and what lay entirely in the breaſt of Henry, whether he 
would permit it to be ſo, or not. * 

That it was not a good way of reaſoning, That becauſe the und t 
would have deſcended to the heir of Henry, if it had veſted in the 

father 


* P. 371. 


6 4 «of ; 
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"Fas. fiſt, therefore the beit ſhall take n tho' the father 
died in ae liſo- imo of the deviſot; for then by a parity of reaſon, (if ' 
Henry had died in the life-time of the deviſor without heirs, the Lord 
— have had Stland by ben and the wife of Henry en be 
intitled to do wer. r 
This caſe then — 4 law, and ſo lowed to = on. 
all hands; the next thing to be done, is to. ſee, whether the pple. 
caſe can be diſtinguiſhed from it. 


| The difference afligned i is ; this, that. the deviſe is "not here as in 
Plowden, a deviſe to Edward Bafil and his heits; but a deviſe 
to Eduard Bafil in tail, remainder; to Suſannob Wriglt and the 
iſſue of ber body lawfully begotten, , remainder, to the tight 
heirs of Eduard Bajil bor. ever. 8o that between the deviſe to 
Eduard Baſil in tail, and the deviſe to the right heirs of Edward Ba- 
fil for ever, there intervencs an ine eſtate, viz. 2 to Sujaunah 
Wright, Sc. 


* Bur to this 1 —— that this * produc 4 op effect, P. 373. 


than a diminiſhing or leſſeniog of the, eſtate, in fee 
value, that is by theſe words of the will to be —— to 10 Le 
Bafil, by carving an eſtate - tail out of it. 

So that the only difference on this account, between, the caſe i in 
Plowden and the preſent caſe, is only this, that in Plauden, Henry 
Bret was to have taken a fee · ſimple in poſſeſſion; here Equard 
Bajil was to take a fee-fimple in reyer ſion. 

Littleton Sect. 378 (with the comment of Lord Coke, Co. Lit. 315) 
it is. held, that if an eſtate be limited to the anceſtor for term of life, 
remainder to B. in tail, remainder to the right heirs of the anceſtor, 
the words right beirs are words of limitation, and not of purchaſe ; 
as well as if the eſtate had been limited immediately to the anceſtor 
and his right heirs, without interveniog of the eſtate-tail in remain- 
der. 

This is the very ſame caſe with bat before us ; except that the 
caſe of Littleton is the caſe of a grant, and this before us is the caſe of 
a will, which as to this point makes no difference at all, 

If Eduard Baſil had ſurvived, no body can ſay, but that the fee 
would have veſted in him, and in him alone; he would then have 
had the entire power over the eſtate, and the deſcent to his heir 
would then have appeared plainly to have been but a conſequence of 
the fee veſted in him, and which at his pleaſure he might permit or 
prevent. 

It is not his living to take the freehold, that does as it were acci- 
dentally turn theſe words into words of limitation; ; but becauſe theſe 
are in their own nature, and in all events, words of limitation, there- 
fore it becomes neceſſary that the anceſtor muſt take, or no body. 

So that upon the whole, theſe words, tho they may, perhaps, 
carry ſomething in their ſound, that looks like a deſign and inten- 
tion in the teſtator of favout towards the heits, in reality are not ſo; 

Vor. X. Ttt but 
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FP. 374. 


2d point. 


of Suſanna 


P. 375. 


Sta. de Doris. 


derive * ig by any 
SET 


but ſerve only * to deſeribe the eſtare: which paſſes —— 
for his benefit oni. And then it comes out to be the ſurne point 
intitely with that reſolved in the caſe of Bret an Rigden. | SY 
t © 

It being clear then, that the defender can — nothing by this 
deviſe, as heir at law to Edward Bafil ; the next point to be 
dered is, Whether ſhe can take any thing as daughter'to — 
Wright, by virtue of that clauſe in the will, remarnder to ann 


Wright and the iſſue of her body lawfully begotten ? 


In ſpeaking to this point, it will be neceſſary to ſee, 1ff, Whether 


ſhe can have any tight, ſuppoſing the words ſue of ber body, be 
looked upon as a ſynonymous expreſſion to the heirs of her body ? 


And 2h 2dly | Whether lo ſing ſhe bas no right this ſhe can 
or interpretation, which the word iſſue i is 


* 


As t the firſt, the caſe differs not dem that of Bret and-Rigden ; 
Geviaj chat there 1 fee is deviſed, and bere an eſtate-tail, which will 
make ad difference in the interpretation before us; for if here the 
words heirs of ber Body are not words of purchaſe but limitation, the 

_ comes out juſt the ſame; For ſuppoſing Suſannab Wright had 

ed, the and ihe only would have taken by this deviſe ; and ſhe 

rate have had a power of barring the iſſue by fine, (I ſpeak hot 
how of common recoveries; becauſe tho' there the iſſue is barred, 
yet in conſideration of law, he i is recompenſed by a judgtnent to re- 
cover one And here again by the ſame reaſon that the daughter 
ſhould take, 2 huſband muſt be tenant by curteſy, 

which they for the defendant will not ſay is law. In ſhort, che on 
difference that there is between a deviſe in fer, and in tail, is this, 
that in the former cafe, the deviſee has a greater choice and variety 
of ways, whetedy he may defeat the iſſue, thun in the latter. But 
the wards to the Heirs of the body are as moch words of limitation, 
and as * proper to expreſs an eſtate-tail, as the word bers is to ex- 
preſs a fee. And the words in both, do nor really — ae ny de- 
ſign of favour to the heirs, but the deviſce only ; and fo much the 
rather in the caſe of an eſtate-tail, becauſe it is a known and a com- 
mon method, where the teſtator ot grantor has a concern or regard 
tor the iſſue, to make the anceſtor tenant for life only; and by that 


nieans, tie up the hands of the anceſtor, from doing any thing to the 


prejudice of his ĩſſue. 

It cannot be denied to have been the principal deſign of the makers 
of the ſtatute de Donis, to ſegure the dick to the iſſue, and reſtrain the 
anceſtor fiom conveying the eſtate from the ifſue ; and therefore ad- 
mitting, but not granting that this deviſe, in thoſe times, when that 
ſtatute reigned in full force, would have itnported a deviſe as much 
to the iſſue as anceſtor; ſince the one was as certain to take by the 


deviſe, in due time, as the other ; yet would it not be fo now, ro 
I t 


; 
1 
e 
c 
d 
c 
t 
, 
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that ſtatutes fo much altered by ſubſequent ſtatutes, or judgments of 
Courts of law, «whereby the anceſtor has it now in his power by fine, 


Sc. (I ſpeak not of common recoveries for the reaſon before given. j 

To ſhake the law when firmly eſtabliſhed, is not to be done, 
withouz the greateſt danger to the eſtates and properties of the ſubject. 
And I muft va thought myſelf obliged to have ſubmitted to the 


number and weight of authorities, tho' I had not been ſatisfied with 


the reaſons upon which they were eſtabliſhed. 

This do&rine eſtabliſhed in the caſe of Bret and Niguen, remained 
ancontroverted until Hartop's caſe, 33 El. Cro. 344. weir 
ed a new ſanction. N 

80 likewiſe it was again eſtabliſhed in the caſe of Fuller and Fuller 
reported Moore 3 53. and 3 Co. 422. And tho! it is ſaid, that two 
judges differed in their opinion; yet upon a narrower inſpeion it 
does appear, that thoſe very judges that did diſſent, have by the rea- 


ſons they gave for their difſent, confirmed the ® law now in queſtion, P. 376, 


For they were of opinion, that the deviſees might take as purchaſers, 
but not by the firſt deviſe but by virtue of the PIER 
arr. 


And now I come to conkidet 240 ö 
pat any other conftrution upon the word idue, Hmm 
the may claim under this deviſe, 


la the caſe of King and Melling, 1 Ventris 229. the word iſſue, Import of the 
is by Lord Hale «ffirmed- to be nomen colleftivum, and takes in the word idve. 


whole generation ; and is therefore a great deal ſtronger than the 
word children. It is there obſerved, that in all acts of parliament, 
the word iſſue is as comprehenſive, as betrs of the body; as in the 
ſtatute de Donis, and the ſtat. 34 H. 8. of entails ſettled by the 
crown, 

Tyler's caſe, 34 Eis. B. R. aur mvs ee e“ n Aber be- 
tween the words iſſue and children. Tyler had iſſue A. B. C. D. and 
deviſes to his wife for life, after her death to B. his fon in tail, and 
if he die without iſſue, then to his own children; A. had fue a fon 
and died, and B. died without iſſue; reſolved, that the fon of A. 
ſhould not take as one of the children of the teſtator —Yet in Wild's 
cafe, 6 Cs. 17. it is admitted, that if the deviſe had been to the chil- 
dren of the bodies, it would have been an eftate-tail ; à /ortro77, if it 
had been, as in our caſe, the iſſue of their bodies lawfully begotten ; 
becauſe iſſue is, ex vi termini, nomen colleftrvum, which children 
ſingly is not, tho by other additional words it may become fo. 

The caſe itſelf in Mild's caſe was only this, that if a deviſe be 
made to a man, aud after his death to his children, or his iflue ; and 
he has iſſue at the time of his death, the iſluc ſhall tals by way of re- 


mainder. 


Upon 
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P. 377. 


Upon the whole it does appear, that theſe words are Words uf li- 
mita tion, and do moſt certainly in a * will give an eſtate-tail ; and 
then the point comes cut juſt the ſame. ä 

If the deviſor had died juſt after the making the will it is plato, 
that ne would have taken an eſtate- tail. e 


If it be objected, that theeſtate-tail reſults from an operation of law, 
that the teſtator deſigned 1/f, an eſtate to the deviſee, then an eſtate 
to the heir;z- and that it is the law that conjoins them, and creates 
an eſtate- tail out of both, I anſwer, that the law creates an eſtate - 
tail, purely to uphold and preſerve the intention of the teſtator, which 
would. be often deſtroyed and defeated, if the children of the deviſee, 
that were in being, either at the time when the will was made, or at 
the time when the will takes place, viz. the death of the teſtator, 
were to be conſidered as ſo. many diſtin deviſees. For example, 


ſuppoſe an eſtate deviſed to B. and the iſſue of his body lawfully 


by purchaſe, is not a meer notion and way of thinking; but will in 


. l. 


begotten; remainder to C. Sc. If B. bas iſſue at the time of ihe 
death of the teſtator, F. N. and after the death of the teſtator has 
iſſue J. S. According to this notion, if J. N. dies without iſſue, 
che ellate will go to the remainder man, and not to J. S. which was 
ID the intention of the teſtator, And other caſes might 

be put of the ſame nature; ſo that taking by limitation, and taking 


reality often let in other perſons to take, than what the teſtator ag 


. ed, and in effect amounts to the making a new will. 


The ſuppoſition. of 9931 in the teſtator for, the iſſue, too pre- 
carious and-flender a foundation to build WP. and generally ſpeak» 
ing, the deviſee 1s the only perſon, out of dneſs to whom the de- 
viſe was made; eſpecially it ſeems to have been ſo here, where the 
iſſue was born ſeveral years after. the making the will, and conſe- 


quently could not be thought upon by the deviſor. 


*The beginning of the will, whereby Eduard Ba is by general 


words conſtituted beit of all, (ho how he was ſo is explained by the 
ſubſequent clauſes of the will) ) pleads ſtrongly, that the deviſe 4 0 
out of pure kindneſs to the iſſue. 

The danger of this conſtruction none; for upon ſuppoſition, that 
the deviſor intends a favour to the iſſue, he has it ſtill in his power 
during his life to alter bis will accordingly. So that the only con- 
ſequence of this conſtruction is, that it will oblige men upon the 
death of their deviſees, to do what is. certainly prudent and proper 
to do, viz, reconſider their wills. 


Judgment pro quer. 
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Queen and Simpſon. B. R. See Ant. 248, 341. 


H IS was a conviction before juſtices of the peace, upon the The queſtion 
ſtatute of 4 & 4 . & M. cap. 10. for deer ſtealing, Theſe — | 
convictions (for there wete two ot more of them) being - removed by upon flat = 
certiorari into the King's Bench, exceptions were taken to them, 3 * W. & 
which were argved ſeveral times. And now chief juſtice Payter juice 
gave the reſolution of the whole court, to the following effect. peace might 
The great objection againſt theſe convictions is, that the juſtices of — 
the peace have no authority to proceed againſt the party, and convict bin abſence, 
him of the offence, in his abſence. 9 bait View ff upon his de- 
As to this matter we are all of opinion, that the con viction is a . — 
conviction, tho' taken in the abſence of the party. x. day fora 
And here it is to be obſerved, that the ſtatute does not give the _— 
juſtices any patticalar diredion, or preſeribe any particular form, to Sen y 
be obſerved in the convictions before them; all that the ſtatute re- might. 
quires is, that this oonviction be by oath of one credible witneſs, 

8o that the juſtices are not obliged to the obſervance of any rules, * P, 379. 
unleſs thoſe of natural juſtice, which all men are bound to obſerve. | 
One of thoſe rules I readily own is, that the offender ſhould be heatd 
before he be condemned. But this rule maſt admit of this limita-' 
tion, vix. unlefs the party refuſes to appear. For as it would be un · 
juſt not to require the juſtices to ſummon the party, and give him 
notice to appeat and make his defence ; fo to require more from the 
juſtices, would be to put it in the power of the er, to elude ju- 

1 render his con viction impoſſible, by wilfully abſenting him- 

If | | 2 
As to the manner how this notice is to be given, the act being alto- 
gether ſilent, we muſt recur to natural juſtice, which only requires 
the party ſhould know, when and where he is to appear and make his 
defence; arid if he will then neither appear himſelf, not truſt his de- 
fence to any body elle, it is highly reaſonable he ſhould be proceeded 
agaioft ; and not reap an advantage from 4 wilful and criminal 
abſence. 


But it is objected, that ſtatutes are beſt expounded by rules of com- Statutes beſt 
mon law; and that it is more agteeable to the forms obſetved by the 2 by 
common law, not to convict the party in his abſence. common law, 

I readily admit the rule laid down by them, that ſtatutes are beſt 
expounded by rules of common law in like caſes ; and will there- 
fore examine, how the common law proceeds in criminal caſes, 
where the party refuſes to appear. 

And firſt in caſe of outlawry for treaſon or felony, the law ipter- Outlawry for 
ptets his abſence, as a ſufficient evidence of his guilt ; and without 1 
requiring further proof or ſatisfaction, the law accounts him guilty of 
the fact; corruption of blood, and forfeiture of eftate enſues. 


. Uu u In 


1 ** F 
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Real aftiow. In real actions the 2d default is final and concſuſive; and the chürt 
without regarding the merits of the cauſe, wil give judgment that he 
ſhall loſe bis land. 
„ P. oft, Outlawry i in leſſer crimes, or in perſonal ions, does not, 5k in 
Outlawry for the firſt caſe, in judgment of law, occaſion the patty to he looked 
teller crimes. upon as guilty of the fact; or as in the ſecond caſe, occaſion a judg- 
ment for the thing in demand but is yet in its conſequences More 
penal and fatal than if it did. 
For a reſtraint of the liberty of the party if he can be found, the 
—_— of the land while the outlawry remains in force, and all his 
oods and chattels forfeited to the king, together with an excluſion 
rom the benefit and protection of the law follow upon it. 
But lt will be ſaid, that for all theſe proceedings, the law has pre- 
ſcribed and directed all the forms and circumſtances neceſſary to be 
' obſerved 1 in them. | 


"i 1 pedceed; therefore. to proceedings of a more ſummary nature ; 
and conſequently more reſembling the caſe before us. 

Common The office of common counſel · man, is in law accounted a frechold; 

covnle-man. and yet no body will ſay, bags man may be amoved from it in his 


1 8885 ; 


Praftice es To come now to to proceding jn our own courts. Ts it not our 
cours of dally practice to ſet aſide judgments irregularly obtained, grant at- 
ot —— Sc. in abſence of the f al 

Notice indeed muſt be given; but 1 he not a 
court proceeds without ſeeing or hearing. Party ppt, * 

It is obſetvable, that in ſome of the caſes put before, the law x 
ceeds to condemn the party not only in his abſence, but for his ab- 
ſence ; or which is all one, eſteems his abſence ſo firong an argu- 
ment of guilt, that further proof is eſteemed ſuperfluous. 

' Whereas here the juſtices only proceed to examine, whether the 
charge be true; and do not condemn the offender, but on proof by 
oath. 

P. 381. * The caſe before us, is like to the award of a writ of inquiry 
upon default, by common law, 

In many ſummary proceedings, there is no power given to oblige 
the party to appear; and chat is the caſe here 3 there is no expreſs 
words in the act by which it is given. 

By implication it cannot be given, unleſs it were of e 
ſity to the doing of juſtice ; which I have ſhewn it is not. 

If this docttine were true, it would follow that a member of a bor- 
poration, might be arreſted, in order to compel him to appear. 

By this rule the party muſt appear, tho he think fit to confeſs the 


fact, aud pay the penalty. 


If 


— — —— 
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If cours of law, that ate armed with a coercive power, to bring the 
party in, do not in the caſes I have before mentioned, think them- 
ſelves obliged, from the nature of the thing, to uſe this power; 
certainly we cannot expect it from juſtices of peace, who really are 
deſtitute of this power. o e ene 
Beſides, I cannot ſee, to what purpoſe, this appearance before the 
Juſtices is required. For when the party is before them, can th 
oblige him to make his defence? No, unleſs be pleaſes ; and if he 
had pleaſed, he might have appeared without force ; and yet the only 
end of his coming before them, is in order to make his defence. 
Lafily, the objection of not being forced to appear, cannot be Rule of taw. 
made by the party; becauſe if it be an error, it is one in favour'of 
him that makes the objection ; for this would be contrary to the 
general rule of law in other caſes. 


vow * n 


But it is objected, that the ſummons is faulty ; for it ought to 
appoint a particular hour of the day, place, cc. 
To this IJ anſwer, that as to this, the record ſtands thus; Licet 
ſummonitus, Ec. ad hoc _ et bunc locum, * defaltam fecit. Now e p 82 
this in ſtrictneſs does neceſſarily import, that the ſummons was to Iv 
appear upon that very ſpot as to place, and that very inſtant as to 
time, where and when the juſtices were afſembled; otherwiſe it 
could hot have been a default. And what the juſtices have returned, 
muſt by us be accounted true in every particular, Ae > 
But it is objected, that theſe forts of records are, as is very well 
known, not made up by the juſtices, according, to the truth of the 
fact; but drawn up by advice of counſel, fo as to obviate all the ob- 
jections that may be made againſt them. To this it muſt be anſwer- 
ed, that we ought to give credit to the juſtices of peace, in the exe- 
cution of that power, the law has intruſted them with; and that if 
the juſtices ſhould make a falſe return, whereby the party and juſtice 
are abuſed, they may be puniſhed. | 


The convictions adjudged good. 


King and Hammond. B. R. 


T Hs caſe had formerly been argued ; and now chief juſtice Chimin. 
I Parker gave the reſolution of the court. Sura, 44. 
The objections taken to this indiftment two; 1, That the place Indigment. 
where the nuſance was laid to becommitted, was uncertainly alledg- 
ed; for ſaid to be in communi ſtrata five alta regia via. 
To this the anſwer is, that the words communis ſtrata, and regia Highway. 
via, are ſynonymous expreſſions, and fignify the ſame thing. The 
proper ſignification of the word rata fignifies a paved way; but 


now 
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now the word is uſed in a more general ſenſe ; and for this purpoſe 


ſeveral authorities both ancient and modern were quoted. © 
A navigable river eſteemed a highway, Fitzhervert 279- Tit, 


Challenge. | F 12 
P. 383. 20 objection is, that it was not ſet forth from what place to 


what place the highway led, in which the nuſance was ſaid io be 


committed. 


Reſpondetur. Latch 183, A highway has no terminus a quo, nor 


termi nus „ preg 3 Keble 89. King and Thompſon, 10 Gulielmi, a 
highway infinite. | 


| Indictment good. 
dich and Parks. B. R. 


8 Mod. 345. 
for non-Pay-j into court what was due for arrears of rent with coſts, &c. obtained 


—— a rule to ſtay proceedings upon the ejectment. The leſſor moves the 


bring- 


ing in the ar- court to diſcharge the rule, unleſs the defendant would give ſecurity 


rea cn, for the payment of rent, upon an affidavit hat the defendant was a 
rule granted ſoldier, and ſo by law intitled to a protection. d 

to ſtay pro- 

ceedings, 1 Mod. caſes in law and equity 343. 


Maxim. Court, If you will have equity you muſt do equity ; if by the 


Uren ade. equity of the court, the plaintiff loſes the benefit of the forfeiture of 


— . the leaſe the law gives him ; but reaſonable, that he ſhould have ſe- 


was « ſoldier, curity for the payment of rent; eſpecially when it appears upon 
ety « pfl. oath, that the defendant is ſuch a perſon, as is Ly law privileged 
vileged per- from payment of his debts. | 


ſon, he was 
ordered to give ſecurity for the future payment of his rent. 


Chaplain and Southgate. B. R. 


Covenant for H1S was an action of covenant. And the caſe was this, The 

- defendant leaſed to the plaintiff a farm called Dale ; and there 

being a pretence of a right of common ſet up to two cloſes, compre- 

* P. 384. hended in the “ leaſe, the leſſor covenants with the leſſee, that he 
ſhall quietly enjoy the ſaid two cloſes, againſt all claiming, or pre- 
tending to claim any right in them. Upon this covenant, the leſſee 
brings his action, and afligns his breach thus, That ſuch a one having, 
or pretending to have a claim tifne out of mind, did enter upon the 
ſaid cloſes. 


I To 


A LEASE being in firiftnefs forfeited by non-payment of 
In ejectment rent, the leſſor brings an ejectment. The leſſee by bringing 
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To this the defendant demuts z and it was. inſiſted upon by the 
defendant's counſel,;, that the covenant extended only to legal not 
tortious claims; and therefore that the plaintiff ſhould have ſet forth, 
that the claim of him that diſturbed him was a legal one. 2 Cys. 


316. Vaugban's Reports: 119, 120, Bickerſtaff's caſe, 

But the court were of opinion, that the words of the covenant 
did extend to all interruptions whatſoever ; and fo was the plain in- 
tent and meaning of the, parties; for if it was to extend to legal claims 
only, then would the tenant be put under the hardſhip of trying the 
right for the landlord ; which was the very thing the tenant plainly 
deſigned to prevent by this covenant, * . 

This caſe very different from the caſe of Kirby and Hanſacre; 
for there it did not, appear, but the diſturber might claim even under 
the leſſee himſelf ; but this impoſſible here, by renſon of thoſe words, 
Time out of mind. PER ' 


Breach well aſſigned. Judgment pro puer 
Savil & ux ver. Kirby. B. K 


7 


oy 


T HE ſpiritual court had proceeded againſt the defendant, for A Alon for 
theſe words ſpoken againſt the wife, you are @ bawd. The de- words in ſpi- 
fendant moved for a prohibition, ſuggeſting that theſe words were ***! — 
ſpoken at Weſtminſler, and that the city of Weſtminſter is an ancient prohibition. 
city, and that there is an ancient cuſtom within the “ ſaid city, that & P. 385. 
whores ſhould be puniſhed by impriſonment, Cauſe ſhewn 
Suggeſting likewiſe, that an action had been brought for theſe —— 
words, in the Marſhal's court, and verdict and judgment for the plain- uon. | 
tiff; and that nemo bis pro eodem delicto, &c. That this matter had Maxim. 
been pleaded in the ſpiritual court ; but that notwithſtanding they 
had proceeded to ſentence. : 
A rule was made to ſhew cauſe why, &c. And now Dr. Andrews 


a Civilian, and Mr, Nicholls came and ſhewed cauſe upon that rule. 


The ſubſtance of their arguments were, that bawds were by the 
ſpiritual law accounted infamous, and their evidence rejected in all 
caſes, That there had been a diſtinction taken between theſe words, 
cu keep a bawwdy-borſe, and ycu are a bawd. That the former words Salk. 532. 
wight be puniſhable in the temporal court, by indictment, as import- 
ing a breach of the peace; but that the latter were puniſhable in the 
ſpiritual court only. K 

A multitude of caſes were quoted to prove that an action does not 
lie in the temporal courts for ſuch ſort of words, as «hore, bawd, 
Cc. viz. Fitzherbert N. B. 51. 2 Rol. Abr. 296. pl. 13, 16. 2 

4; = _ X x x Rolle 


® P. 386. 
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*P, 385. * An objection was alſo taken to the ſuggeſtion, viz. that the 


Co. Jae. 327. O. Eliz. 582.” Carter 5 5. 1 Ventris'220."% Keble 
612. Kaym. 115. on 9% 17} d x bir 

Then it was argued, that admitting theſe words were actionable at 
common law, cither ſoin themſelves, or accidentally ſo, by reuſon of 
ſome temporal damage ſuſtained by the words, yet this would” not 
ouſt the ſpiritual court of their juriſdiction; for that both courts 
might have a concurrent juriſdiction of the ſame cauſe, where they 
proceed giver/ſo intuitu, which was the cafe here; for the proceſs in 
the ſpiritual court was pro ſalute anime et reformatione morum, that 
in the * temporal court for reparation in damages ; and for this pur- 

ſe the following inſtances were — 

Recovery by huſband in a temporal court of damages againſt the 
adulterer, — a proſecution in the ſpiritual court at — 
The ſtatutes prohibiting under certain penalties the clergy to ma 
without — non-refidence and — do not out the zunide. 

tion of the ſpiritual court. "Mes mo te 

In the act of uniformity 1 Na. and the late act for preventing of 
ſchiſm, there are ſpecial proviſo's, that the parties ſhall not be proſe- 
cuted in both courts, and exceptio probat regulam in rebus non ex- 
C 14. | 

The ſame will often proved in both courts, viz. temporal and ſpi- 
ritual; becauſe the 3 in the one court, eſtabliſhes it for lands, the 
other for chattels only. 4 50 . 

er, fol. 15, laid down as a general rule, that i princi 
wh to the ſpiritual court, the acceſſory muſt be tried there 1 
Common in temporal courts, in cafe of the battery of a ſervant, for 
different actions to be brought for the ſame bettery ; the one by the 
maſter, the other by the ſervant, Damages to be recovered in both ; 

and yet recovery in the one, not to be pleaded in bar of the other. 

It was argued, that the party by ſtanding ont thus until ſentence, 
and then moving for a prohibition, did overturn the proceedings in 
the ſpiritual court, and hinder the bringing of an appeal, which by 
the ſtatute of Hen. 8. muſt be brought widia fifteen days after ſen- 
tence. 

It was likewiſe inſiſted upon, that tho' it was pleaded, that there 
was a proſecution in the Marſhal's court, for the ſame words; yet it 
was not ſaid for the fame words ſpoken at the ſame time, without 
which the plea can ſignify nothing. 


wife only prayed to have the prohibition : For tho' by the practice of 
the ſpiritual court, a feme-covert may ſue ſingly; yet in the temporal 
court, both huſband and wife oaght certainly to join in praying for 
a prohibition, 


As 


ä 
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As $0 the cuſtom in Nenner it was ſaid, that this was only 
matter of ſuggeſtian in this court, without any affidavit, and never 
laid by plea before the court. | {HUB 

.. That; beſides, there was nothing more in the cuſtom, 
than what generally obtains all ovet England, viz. that ſuch ſort of 
perſons are generally ſent to a houſe of correction. 3636 


be rule was diſcharged. 


P. 388. 


Trinity Term 


3 Geo. I. B. R. 


Pariſbes of South Sidenham and Lamerton. 


H E queſtion was about the ſettlement of one Milli and his Settlement; 
wife, that were removed by an order of the juſtices, from fr. 57: 
the pariſh of Lamerton to that of South Sidenbam. — = 
dements, he 
This order was now quaſhed by B. R. where it was reſolved, that eu be 
if a man ſhould have two ſettlements, he is to be eſteemed as ſettled ve. 
there where he lives. And tho' it was at his election to ſettle him- 
ſelf in each place ; yet it was not in the power of the juſtices, to re- 
move him from the place where he lives, and has a right of ſettle- 
ment, to another place where he has likewiſe a right of ſettlement. 
So that admitting, there was a ſettlement at South Sidenbam; yet if 
there was a ſettlement in Lamerton, the place where he reſided, the 
order of the juſtices to remove him muſt be quaſhed, 


— 


Whether 
1 


* 
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* P, 389. * Whether he had gained a ſettlement at South Sidenham depended 
Whether ſuch upon this queſtion, Whether Mills having by law, a right to take out 
a right of d- adminiſtration, and a right to the ſurplus of the eſtate (debts and fu- 
miniſtering, k . 

&c. as would neral expences paid) of a perſon poſſeſſed of ſuch a term, as would in 
— tea law intitle a man to a ſettlement, within the ſtatute of Car. 2. had. 
within che before adminiſtration actually taken out, ſuch an equitable intereſt, 
ſtat. of Car. as would in law amount to a ſettlement ? But this queſtion being 


2. ſhall be immatetial, by reaſon the court held him ſettled at Lamerton, the 


deemed a ſet- ; 1 
tlement before COurt gave no OPINION in It, 


adminiſtration 

3 As to Lamerton the caſe ſtood thus: 

| Wills takes a leaſe of an intire tenement, for the term of 60 years, 
if he and his wife and the leſſor ſhould live ſo long, rent 13 J. 105, 
per annum. : | 8 ee ee e eee. 

Houſe and It was likewiſe ſtated in the order, that ſo much of this tenement 

—_— \ ver a8 amounted to 4 J. per annum was fituate in South Sidenham, and 

Sn e but 9 J. 10 5s. per annum, with the houſe in Lamerton. And whe- 

pariſh ; and ther this was a ſettlement within the ſtat. of 13 & 14 Car, 2. was the 


- 


4 J., per ann. 

ent dan. queſtion? Ws = Gt 

Other pariſh, | _ 0 8 

Settlement ia The court was clearly of opinion, that it was. 

ed They obſerved 1½, that the words of the ſtatute were, a tenement 


houſe is, in of the value of 19 J. per annum; ſo that the rent was not at all ma- 


re 

— 2dly, It was obſerved, that the ſtatute ſays, a tenement of the va- 

ment. lue of 10 J. per annum, and does not ſay that all the tenement muſt 
be in the pariſh where he lives. 

So that this caſe is a ſettlement, within the words and letter of the 
act; and as it is within the letter, ſo it is within the intention and 
reaſon of the act too, 

For the plain reaſon of the law is this, that it is not probable that a 

erſon ſhould become chargeable, who has ſo much credit, as to be 
intruſted with the management of a farm of the value of 10 J. per 
P. 390. annum. * Indeed, if a man takes ſeveral diſtin& tenements in ſeve- 
.- - ral. pariſhes, and both or all of them amount to 10 J. this will not 
make a-ſettlement ; but here the tenement was one entire and diſtinct 

t tenement. 4 
Service for a This caſe was by judge Eyre compared to the caſe, where à man 
year, avdd ſetves half a year, then is hired for a year, and ſerves only half that 
— ork th year; Which is a ſettlement within the words and meaning of the 
balf the act. The words are ſatisfied by the hiring for a. year, and ſervice for 
1 a year; and the meaning is alſo ſatisfied, becauſe a perſon of that 
_ — ſtrength, as to be hired for a year's ſervice, was not eſteemed, by the 
make a ſettie- act a perſon likely to become chargeable, but able to maintain bimſglt 


— by his bodily labour. 


— 


Hewet 
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| Ar How brought of a judgment in the court of com- Ae , 
. 4 4 ithdra wu 
The fingle queſtion was, whether a juror, that was withdrawn fron the pa- 


from the panel by-the conſent of both parties, to the intent that the ori eee? 
trial might for that time 80 off pro deftdu juratorum, may not be Of. parties, in or 


the jury, when the cauſe comes to be tried at a ſubſequent time; and r char the 


if he be, whether that will be error. 4 prot — 


ſectu jurata · 
torum, may be of the jury when the cauſe comes on again. 


It was inſiſted, that it would be error; and that a juror withdrawn Por the plhia- 
from the panel, was for ever after incapable to try the cauſe. And a tiff in error. 
caſe in 3 Cro. 430. was much relied upon, which was, that if a jurot 
who had been once cballenged, and the challenge allowed of by the 
court, ſhould after try the cauſe, it would be error, | 


To this it was anſwered, that the caſe cited, was v different Econtra. 
from the caſe at bar. For the caſe in 3 Co. is the caſe of a perſon, 
challenged by one of the parties, as not ſtanding indifferent to both | 
ſides; and “ this challenge allowed of by the court, which amounts p. 391. 
to a kind of judgment; and therefore as long as it ſtood, tho' the 
cauſe upon which that challenge was founded, ceaſed, the perſon was 
incapable to try the cauſe, Whereas here the juror is withdrawn 
from the panel by conſent of both ſides, for no other reaſon, but 
that the cauſe may be put off pro dgfectu juratorum: And there- 
fore a perſon ſo withdrawn to be conſidered, as if he had never been 
2 ; and conſequently no more uafit to try the cauſe than any 
Other. | } 

The caſe in Hill. 25 Edu. 3. Fitzberbert 121. Title Challenge, 
was quoted, where after a challenge to the array, for the partiality of 
the ſheriff, the very ſame jury was returned by the coroner, and al- 
lowed to be well, Which caſe, in the reaſon of it, was ſaid to be 
ſtronger than this; becauſe tho' a challenge to the array, be upon 
account of partiality in the returning officer, yet it is upon the canſi- 
deration the law has, that partiality in the returning officer will pro- 
duce a partial jury. Whereas here, upon the whole record, there is 
nothing that caſts. the leaſt reflection or imputation of partiality upon 
the juror; nothing that hinders him from being 7alis, &c, | 
I., this be error, it would certainly be a good cauſe of 3 
and 4 it is neither a principal challenge, nor to the favour, Co, I. 
157. b, | | 
As to the objection, That it ſhall now be preſumed, that there was 


a good reaſon for his being withdrawn from the jury, and agreed ſo 
Vol. X. Yyy by 
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by both ſides, tho' the ſame does not at preſent appear: 1 was an - 

ſwered, That the teaſon why he was withdrawn does appear upon 

record; and ſuch a reaſon as does not at all impeach him of partia- 
ig lity, viz, The reaſon was, that it being neceſſary for the jury to 
| | have a view, this man happening to be the laſt upon the panel was 
= | withdrawn, that ſo the cauſe might 1 off pro * fot Jura- 


— — 


| rum. 
The court were clear in their opinion, that this man's trying th 


cauſe was no error. 


Judgment was affirmed. 


* P. 392. Fs Parifhes of Horton and: 


in Com. — 


Settlement. T* caſe as ſtated upon the order, was thus: 
A ſervant was hired for eleven months, and then he goes 


home with his cloaths to his father for a week; afterwards he is hired 
by the ſame perſon for eleven months more, then goes home for a 


week; and ſo, Cc. 
The queſtion was, Whether this was a ſettlement ? 


2 1 | — it was inſiſted upon, that it was not. 
— Ln by _ reſoluti Pr be a 


cok. fora 


da b 1e year. . ek 
Vid. Salk. * Dunsfold > Wo Mick 9 Anne, held, wuſt — 
. hiring for a year, as well as ſervice for a year. 


In the caſe of Overton and Steepleton, a ſervant was hired for half 

a year, ſervice accordingly ; then he js hired for a year, and ſerves 

Ant, 287, half a year: Here tho' it was reſolved, that this was a ſettlement, 

notwithſtanding the ſervice was not ſubſeqent to the hiring ; yet 

ſtill it was held neceſſary, that there ſhould be a ſervice for a year, and 
a hiring for a year. 

In the caſe of Frencham and Pepperbarrow, a ſervant was hired 

from the 4d of October to Michaelmas, three days ſhort of a year; and 

then by agreement, he ſtayed as many days longer ern em the 


year. Held to be no ſettlement. 


For the ſet On the other fide it was ſaid, that if this be no ſettlement, che act 
tlement. of parliament is eluded; and there will be no more ſettlements in 

this pariſh by virtue of it, That the fraud was very apparent from. 
Maxim, the circumſtances of the caſe z and that it is a rule in pleading, that 


nothing needs be averted, that appears ſufficiently without. 
* P. 3293. - That the reaſon upon which this act of parliament was founded. 
Ant. 390. was, that a perſon of that bodily ſtrength, as that any perſon ſhall 
think fit to hire him for a year, is not ſuch a perſon the law preſumes 


likely to become chargeable. Beſides, ſome regard was to be had to 
4 ſer- 


See the caſe 
Page 293. 


A 232 ͤ —— 


Michaelmas Term 3 Geo. I. 
ſervants that they Ihould gain a ſettlement, and not be hurried from 
ahnen mY 

And of this opinion was Chief juſtice Parker. 


Contra, judge Prat: The law muft now be taken, that a hiring 
for a year, as well as ſervice for a year is neceſſary. . 

I ſee not, but that if this agreement was made purpoſely, by way of 
caution to prevent a charge upon the pariſh, the intent was lawful, 
and we have nothing to do with it. ; "3g 

Beſides, we cannot judge of fraud; that belongs to the juſtices. 
We cannot adjudge, that a demand and a refuſal amount to a conver- 
ſion, tho a jury may and will, Adjournatur. 


* W 
Michaelmas Term 


4 Geo. 1. B. R. 


Parks and Crawford. 


of the King's Bench, upon the ſtatute of 8 & g Gulielmi, — _ 

cap. 27. ſect. 9. The words of which ſtatute are, That if Willa, e 

| the'marſhal er warden for the time being, or their reſpec- 21. ſect. 9. 
ide deputies, ſhall after one day's notice in writing, given for that pur- 
foje, refuſe to ſhewo any priſoner, committed in execution, to the creditor 
at whoſe ſuit ſuck y was committed, or to his attorney, every ſuch 

refuſal ſhall be adjudged an eſcape in lau. | | 


T HIS was an action of eſcape, brought againſt the Marſhal Adlon foran 


In 


— — £44 
* 


/ Michaelmas Term 3 Geo. 1. 

Ins this caſe, the notice was given by the creditor, upon the Fri- 
day, to produce the priſoner upon the Tueſday. . At twelve o'clock, 
the priſoner was demanded of the turnkey ; but not being produced, 
the action was brought. . | 


This being the ſtate of the caſe, 2 was ſtayed by the direc- 
tion of chief juſtice Parker, who tried the cauſe. 4 


P. 395. And it was now objefted, firſt, That the notice was inſufficient ; | 
and that ſecondly, if the notice was ſufficient, the demand and refuſal 
were not alledged as they ought to be, 


aft Otzen. It was obſerved, that this ſtatute was a penal ſtatute; becauſe jt 
— — ſubjected the gaoler to make ſatisfaction to the plaintiff, where poſ- 
the — ſibly the plaintiff was not at all injured: That therefore ſuch an in- 
inſufficient, terpretation was to be put upon the act, as might not ſubject the 
gaoler, to unreaſonable, and unneceſſary difficulties. N 

It was likewiſe obſerved, that the act of parliament had directed no 
particular ſort of notice; and that conſequently the notice as to the 
nature of it, muſt be governed by the rules of common law. 

The ſtatute is ſilent as to the place where the priſoner is to be pro- 
duced , bis the law ſupplies, and ſays the priſon; for it will not be 
pretended, that by this ſtatute the gaoler is bound to produce the 
Priſoner at whatever place the creditag ſhall plealg to gpgpint, .. 

So again, as to the time ta be ſpeciſyed in the ky the oy 
n F the priſoner, the act is altogether ſilent; y certainly there 
muſt be a time ſpecified in the notice; for it will not be pretended, 
that a notice from the creditor to produce the priſoner generally, 
without appointing any time, would be good, It will not be pre- 
tended, that upon ſuch notice, the marſhal will be obliged to produce 
the priſoner, a week, a month, a year after, whenever it ſhould 
pleaſe the creditor to demand him; for this would be at once to 
blow up the rules of the priſon, which was certainly never the inten- 
tion of the act, which in requiring a day's notice, does evidently ſup- 
pole, the priſoner may poſſibly have the benefit of the rules. 

The queſtion now therefore is, Whether the time appointed by 
this notice, be certain enough ? Or whether it ought not to have 

P. 396. been confined to ſome particular * part of the day; and not ſaid on 
ſuch a day generally ? 

It was ſaid, that in confining the notice to ſome particular hour, 
or portion of time in the day, the inconvenience to the plaintiff could 
be none at all; becaufe he had it in his own power to appoint that 
time which would be moft convenient for him : Whereas on the 
other hand, the Marſhal would be expoſed to the trouble of an un- 
neceſſary attendance; as not knowing what time of the day, the 
creditor would demand him. | 


2d Objefion. But if it ſhould be ſaid here, as probably it may, that the plaintiff 


rage having ſpecified no particular time in the day, the law appoints a time, 


improper in U. the laſt hour in that day, unleſs by mutual conſent, the parties 
point of time. 2 do 


nn Wwe WW Lo | 
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do it ſooner ; then ſecondly, the demand is faulty, being made at 8 Mod. 20, 
twelve o'clock at noon, when the defendant had until the cloſe of 
the evening for the performance of it. | 

A 2d objection as to the demand, was in reſpect to the perſon upon Demand in- 
whom the demand was made, wz, the turnkey, It was obſerved ſufficient in 
from other clauſes in the act, that by the word deputy, was to be — mo 
underſtood a deputy marſhal, viz. ſuch a deputy as an action may 2 
be brought againſt ; and not any inferior officer, as a turnkey, Sc. made. 

If it ſhould be ſaid, that the deputy marſhal ſeldom or never at- 
tends ; and that conſequently it would be next to impoſſible for the 
creditor to make the demand of the marſhal-or his deputy ;. It was 
anſwered, that it muſt be ſuppoſed, that the marſhal or his deputy 
are attending the duty of their office; and that ſhould a creditor not 
be able by reaſon of their-abſence; to have the benefit-of this act-of 
parliament, the court would puniſh them for their non-attendance, *Þ 

B 397. 

* Court ſeemed inclined ta think, that the Marſhal had all that day, Not veceſſury 
for the producing of the priſoner. They ſeemed likewiſe to think, rp 
that by the word deputy was to be underſtood a deputy marſhal, and before the lat 
not a more inferior officer; but that, however, the plaintiff” cduld — 


not ſuffer by their non · attendance; becauſe a demand at the priſon, By — fe 


tho' no body there, would be ſufficient. "ge - the flat. muſt 
Adjournatur. de under ged 

* « deputy - 
- marſhal ; and 


Lord Cowper having ſurrendered the ſeals in the vacation, they notany info 
were given to Lord Parker, who was ſucceeded as chief juſtice of . ers. 


B. R. by Sir Fobn Pratt, a juſtice of that court, who was ſucceeded & 


by Baron Forteſcue, and he again by Sir Francis Page. 
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HE intereſt of 500/, was ſettled to be paid to the wiſe for 
a. be, 45: tenet. 8 . lifs; then the principal and intereſt to truſtees to be paid to 
0 ſuch daughter or daughters, as ſhall be begotten upon the body of 
£979 8s the wife, ſhare and ſhare alike ; but if the huſband ſhould die with- 
— Ae out * any daughters, then the money was to be paid to the wife. 
a eee e At the time of making this ſettlement, there wes a daughter 
ene Anne; and the huſband died without any other daughter. And it 
ſettlement, . Was. inſiſted upon, That this daughter was intitled to nothing under 
A « cc. 53 thoſe that this ſettlement z becauſe being in efſe at the time when it was made, 
2 + Lat _- born ſhe was * i bt he —— the e which _ in the 
P. 308. future tenſe, whic ten upon the bod the wife, 
, 2. + ſhare and ſhare like. my . | 
3/7 


or 9 

But Parker Lord Chancellor declared, That this was to put the 
moſt abſur'd interpretation upon a ſettlement, that could be ſup- 

$'d, viz. That Parents ſhould be ſolicitous for children in En- 
550 and unborn ; and take no care of a child in efe. That the 
futurity meant by the ſettlement, did not relate to the time of the 
birth of the daughters, but to the death of the huſband ; at which 
time all the daughters then in being, that were the offspring of that 
coverture, became intitled to the money by this ſettlement. 


* verſus Mortimer Powell. In Canc. 


T H1S was a caſe atiſing from the will of Jobn Rawlins. 


The 


; Eaſter Term 4 Geo. 1. 

| The "_ — — — —— of the court, The queſtion 
a ſpecial report of the maſter directed by the court was, Whe- ww, Whether 

ther a debt of zoo l. dus to Powell the executrix, ſhould be ſunk * 


be ſunk in 
a legacy of 500 1. given her by the ſame Will ? — 


The bill was brought by next of kin, againſt the executrix, to 
have the ſurplus of the eſtate, undiſpoſed of by the will, divided 
according to the ſtatute of diffributions. And the defendant had by | 
her anſwer ſabmitted, That the ſurplus ſhould be divided according # p. 399. 
to that ſtatute ; but inſiſted upon the debt of 300 J. as what ſhe | 
ought to have ſatisſaction for, over and above her legacy. 

The bill did beſides, ſeek a diſcovery of the aſſets of the eſtate, in 
the hands of the defendant, © 

> Mn 

Upon this it was decreed,. That the defendant ſhould account for 
the ſurplus, which ſhould be divided according to the ſtatute of di/- 
tributions ; and as to the debt, it was directed, That the Maſter 
ſhould look into it, and ſtate both the quantum and nature of it. 


And now upon the Maſter's report, who found the teſtgtor's 
debt to the defendant, near that ſum ; and that the debt had ſprung 
from dealings iu trade between them, It was urged, as a known rule 
and courſe of the Court of Chancery, That where a debtor did by 
his will give to his creditor a legacy, ſuperior in value to the debt 
due, the debt was always ſunk in the legacy ; unleſs it did evidently 
appear from ſtrong circumſtances in the will, That it was intended 
otherwiſe as a beneficial legacy. And this was faid to be founded 
upon that maxim in the civil law, debitor non preſumitur donare. Mais, 
This was further enforced from Chauncy's caſe, where it had been ſo 
ruled by the Maſter of the rolls, a term or two ago. 


This was oppoſed by the defendant's counſel, who diſtinguiſhed 
this from the caſe of Chauncy thus. A ſervant-maid had lived long 
in a place without receiving any wages; her wages were at laſt by 
the maſter computed to amount to 100 J. and a bond given for the 
ſame; the maſter ſoon after dying gave her a legacy of 500 J. which 
he thus expreſs'd, for ber faittfal ſervices. Now it was ſaid, That 
this bond being for the money due for her ſervice ; and this legacy 
being given her for her faithful ſervices, it was plain, That the 
A intended * this legacy in ſatisfaction of all that was due to, p. 400, 
Then the caſe of Cuthbert and Peacock was inſiſted upon, as re- + Ver. 593, 
ported by Salkeld 155. where the contrary was ruled by Lord Cow- 594 
per, ſaying, It was good equity to make the teſtator both juſt and 
generous, if he intended to be both. This interpretation moſt agreeable 
10 the words of the will, where, it is expreſs d as a gift, Now a 
man is never {aid to give, but pay a debt. 
I K 
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as | — —ä— 
It was ſaid further, That ſince it may be, the executrix would 
not have been decreed to account for the ſurplus without her conſent, 
it would be the harder upon her to ſink her debt. | 


Legacy , Lord Parker : Let her have her legacy over and above her Debt. 
— then I have the more compaſſion for this executrix, becauſe of her ſub- 
the debt, miſſion to account for the ſurplus. I am not ſatisfied with that No- 


taken as ® « tion, That a legacy to an executor, excludes him from the ſurplus; 
Fuad. and therefore without her ſubmiſſion, know not whether I ſhou 


Whether a have decreed her to account for it. 9-4 


legacy to an : T 
executor excludes him from the ſurplus of the eſtate undeviſed ? | 


a a p44 a. Aa. 6 


Howthe Upon this, Mr. Cowper told the court, That the firſt time this 


1 doctrine prevail'd, was in the caſe of Fofter and Mount; fince which 


wavered in time there have been ſeveral decrees in purſuance of it, 
— 1 Vern. 473. 2 Vern. 674, 676, 677. 4 | = 


Parot eri- Bt that the contrary doctrine had prevail'd in the caſe of Litticbur 
dence _ and Buckley ; where it was reſolved, That notwithſtanding the 
ted to exp legacy, the executor ſhould have the ſurplus. Indeed 10 ap- 


intent of | - | | 
the — .peared by parol evidence, That it was the intention of the teſtator, 
conſiſtent with that the executor ſhould have the ſurplus ; Lord Guernſey (for it 


2 went up into the Houſe of lords) being of opinion, That parol 


of the rules of evidence not repugnant to the will, and in affirmance of the rules 
22 ro of common law, ſhould be allowed of. Since that caſe, it has 
2 Vera. 593, ® been ſo decreed by Lord Cowper, without the help of ſuch evi- 
r | pas 


e 1 2 


* P, 401. | 

Aſhton verſus ———, In Cane. 
Marriage ſet- 'H E queſtion in this caſe aroſe upon the penning of a martiage 
—_— "EE ' ſettlement of Sir Ralph Aſbton, and upon that clauſe of it 


younger chil- Which related to a proviſion for younger children. 
ior 4 By that clauſe, after the creating of a term of 99 years, and veſ- 
bs le ting it in truſtees for that purpoſe, it was provided, That in caſe 
he had both ſons and daughters, the daughters ſhould have a 1000 /. 
each, to be paid them at the age of 21, or day of marriage, which 
ſhould firſt happen; if there were no ſon and but one daughter, 
then ſhe was to have 5000 J. but if there were more daughters, then 
there was to be 8oool. equally divided among them; which ſums 
were to be raiſed out of the rents, iſſues and profits of the eſtate, 4s 
ſoon as they conveniently could. Tne father died, leaving three 
daughters and no fon; the three daughthers bring their bill, to have 
the 80007. raifed by way of mortgage or ſale, and for the intereſt 

of the money, from the time of their father's death. 
9 


— 
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It was urged for the plaintiffs, That there had heen many caſes, 2 Ver. 420, 
where a term being created for the raiſing of portions for younger 421, 44 
children, to be paid out of the rents, iſſues and profits of the eſtate, 
and not ſaid by ſale or mortgage; yet this court has decreed a ſale or 
mortgage, if that has appeared to be the moſt convenient way for the 
raiſing of it. Stanhope and Packer, 2 Georgii. 1 Shower 176. 2 
Chanc. Rep. 204. 1 Shower 240. | 

Profits is a word of large extent ; a grant of the profits of land, is Ast. 94, 368. 
in law a grant of the land itſelf. 

It was obſerved, That this practice of the court of chancery was 
very rational, and in ſupport of the intention of the parties; becauſe 


it was for the preferment of daughters in marriage. 


# It was acknowledged by the counſel of the other fide, That there # 
were ſeveral caſes, wherein this court had decreed a fale or mort- 

„though thoſe wards were omitted; but then they ſaid that 
this Diſtinction was to be obſerved, viz. That the Court of Chan- 
cery had exerciſed this Power, where a time being limited for the 
payment of the portions, it appeared altogether impoſſible that they 
could be raiſed within the time ſo limited, by the annual profits, 
rents, &c. but that here no time at all was limited. 


P. 402. 


It was replied by the counſel for the plaintiffs, That here was a 
time limited for the payment of theſe portions, viz. upon the death 
of the father without iſſue male; for then ſays the deed, the por- 
tions ſhall be raiſed as ſoon as conveniently they may, which is in 
judgment of law preſently, from which time the portions are to 
carry intereſt, 


And cf this opinion was Lord Chancellor Parker, and decreed 


it accordingly. 


a e Gilb. 
Target verſus Grant. In Canc. — in 


| _— 149. 

A” ERM was deviſed by William Target to Henry his ſon, du- Queſtion, 
ring his minority ; and if he attained the age of 21. then it + cored 

was deviſed to him for the term of his natural life, and no longer; or tor life 

remainder to ſuch of his iſſue to be begotten, as he the ſaid Henry only, was de- 

ſhould deviſe the ſame unto ; and if he ſhould die witlvut i ſue, the _ 

reſt and reſidue of the term was deviſed to his brother Albinus 

Ti arget, 

The queſtion was, if this was an eſtate-tail in Henry or not? for 


if it was, or in the nature of an eſtate- tail, the remainder to Albinus 
would be void. | 


Voz. X. 4 A It 


Geo 1 


2 
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It was urged, That this was an eſtate- tail by implication ; becauſe 
it was, And if he died witbunt iſue generally, and not without ifu 
living at the time ¶ bis death, _ a; a; ea 84 i 

* It was argued on the other ſide, That this was not an eſtate. 
tail ; for though an eſtate-tail has been held good by way of impl. 
cation, that was ever in maintenance of the intention of the deviſot; 
whereas bere, to make an eſtate-tail by implication, or an eſtate 
in nature of an entail, was to defeat the intention of the deviſor 
and make that remainder void, which he intended ſhould be good 
ESE Caſes quoted in at nt of the caſe, Popham and Bamfeild, Pes. 

balk. 236. cock and Spooner. Coddington and Mme, 3 Lev. 431. 1 


Lord Parker; Henry by this will takes only an eſtate for lift, 
with a power of diſpoſing of it, to which of his iſſue he thinks fu 
\the 1 5 no longer plainly ſhew this to have been the intention of 
; n tor. q. A . 8 1 Ub nd 9 „ 81 4 
Ofencails by In caſe where an [entail is created by implication, it is evet i 


* P. 403. 


= * 


implication. fayour of the heir at Law ; to whom no eſtate being given by the 
will, ſo, as to enable him to take by purchaſe, and there being hecel. 
ſity, if he takes at all, of his taking by deſcent ; therefore to'fup. 
port the intention of the teſtator that the heir ſhould take, the lay 
creates by implication an eſtate-tail in the anceſtor, to veſt it in the 
iſſus by deſcent. But here this resſon entirely teaſes ; for here is 4 
'provifion, how, it ſhall. go. to. dhe iſſue, vir, by the deviſe of th 

... .- party; vntil when nothing veſts.jn-the rr. 
Import of he The words dying without i ſue, are capable of two ſenſes, wiz. 1 
words dying legal one, and a vulgat one; a legal one, wherein a mad is (aid to 
without ilue. qie without iſſue, whenever his iſſue fails, though ſome ages afiet 
the death of the party. And in this ſenſe, for the ſapport of the 
intention of the parties, the words ſhall be underſtood ; but news 
for the deſtruction. The vulgar acceptation of the words which l 
embrace here, is dying without iſſue living at the time of bis death, 
Salk. 224; The caſe of Laddington and Kime is wrong reported by Loving, 
225. though of counſel in it; but as to this point it is right enoogh, and 


_ a ſtrong calc. 
_ * Nab ver/us Nab. In Canc. 
Equity 146. 
_ NE of the points in this caſe, beſides matter of account, ws 


* P, 404. this. A daughter deviſes all her perſonal eſtate to her mo- 
ther, to diſpoſe of as ſhe ſhould think fit; and then adds by word 
of mouth, You may if you pleaſe, give 180 J. to my niece ; but | 
leave it intirely to you, 


The 


— 
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The niece brings her bill for this 1801. and likewiſe Tugoett a 


| ſecret ttuſt in the mother as to the 180 J. The mother in her 


anſwer 0wns the will, and the parol declaration of the daughter; 
and that ſhe once bad it in her thoughts to have made the 180“. 
200 1. but that the niece had ſince behaved herſelf bo, that ſhe was 
now reſolved to give ber nothing. 

It was proved in the cauſe for the plaintiff That the davdhiter 
after. making the will, had ſaid ſhe had left her niece the plaintiff 
180 l. as a legacy. But the parol declaration of the daughter, ap- 
peared only by the anſwer of the defendant open oath, 


The caſe of King few and Kin flew was chiefly tified upon 2 Vera. 359. 
for the plaintiff, There the plaintiff thought fit to difinherit'his ſon, 
in favour of a waterman, who had the good fortune to be of his 
name; and then tells the waterman, If his ſon ſhonld behave him- 
ſelf teſpectfully to him, and not diſtutb him in the enjoyment of his 
eſtate, Lo © might, if he thought fit, give bim twenty ot forty pounds 
: And bere, though an ejectment was brought at com- 
mon — he the beir for the whole "eſtate, and after that a bill in | 
equity, yet the waterman was by. this court:deerced' to pay the 40 J. 
quarter. It was: n held in this caſe, that if the ſtatute of 


—1 not inſiſted upon, the co, will compel the perfornnance 
of an . FTE | 


| (14 1169-21 


upon as a legacy; becauſe not in writing within the time's 
1 0 The mothir — as a truſtee for hung . 
ot neceſſary by the ſtatute of frauds, for a truſt that relates to the 
4A to be, e, wy were, it is now in writing | bythe 
anſwer. | 
This is not ſuch: atruſt, as not to be forfeited; bit then the mo- 
ther, ſhould: have aſhgned ſome particular inſtance of miſbehaviour 3 in 
the niece, and not in general only. 
The mother. muſt pay the 180 /. but without . am 
As there is no proof of the parol declaration of the daughter, but Where the 
by the anſwer of the mother, the anſwer muſt be taken entirely as it — 


is; and no part of it muſt be impeached by any other evidence, ariſes from 
— 
the anſwer” 
muſt be taken 
entire, 


Trinity 


* Parker, Lord Chancellor's No colovi for this: to be looked + P. 40 5. 


* P. 406. L Trinity Ter m 
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4 Geo. 1. 


9 » . #- *4 e- 9» * N bo 
. { < : 1 n p ry f 1 0 * 1% 4 f „ 0 * 
1 f $ 


'Thorby and Fleetwood. Amin, 106. 


UDG MEN T beiog given for the deſedthit In tbe Cobtt df 
Common Pleas, and writ of error brought in B. R. Sir Thoma; 
Powys * nu, in error, 0 * ras, pur- 

poſe. 


Stat, The nd chief, though not the queſtion in this caſe is, 
2 Tha grozand that is to gh at th wy qu mo Jacobi. * 
— It will be material to reflect a little; both upon tl e end of this ad 

of parliament, and the time when it was made. 

As to the end and deſign of it; it is plainly levelled againſt po- 
pery, and to ſecure and preſerve the reformed religion. 

As to the time when it was made; every one converſant in our 
hiſtory, knows the continual ſtruggles between the popiſh and pro- 
teſtant intereſt, in the time of Queen Elizabeth. And the educa- 
tion of youth in popiſh ſeminaries, being thought at that time a 

* P. 407. thing of dangerous conſequence to the proteſtant religion, it was ® 
provided againſt by an a& of parliament in the time of Queen Eliza- 
beth ; but — act of parliament proving inſufficient, this act of 
parliament upon which the preſent queſtion depends, was made in 

the firſt ſeſſion of the firſt parliament of King James the firſt, 

Not therefore to be ſuppoſed, That this ſtatute relating to a mat- 
ter the parliament ſhewed ſuch an immediate concern for, ſhould 
come into the world ftitl-born, without life and energy. 


Stra. 318. 


This act of parliament conſiſts of two parts: By the firſt the 
Roman catholicks are diſabled from acquiring any thing new; by 
the ſecond they are diſabled to retain what they are alieady poſſeſ- 
ſed of, 4 


The 


Trinity Ferm 4 Geo. 1. 
"The preſent queſtion depends upon the firſt of theſe. 
It will not be denied, but that the words in the act (if the ſavings, 


to the poſterity, and in caſe of conformity, were ourt of the way) 
are full and comprehenſive enough, to prevent any eſtate veſting 
in Roman Catholicks. 
Reſolved in Lord de la War's caſe, 11 Rep. That he never was 
a Baron; and yet the words not ſtronger than theſe in this act 
It muſt likewiſe be granted, That Papiſts are diſabled from taking 
any manner of way, by ſtatute of 11 & 12 , 3, and yet the words _ 11812 
there uſed, not ſtronger than thoſe uſed in this. W. z. 
The Game words uſed in ſtatute of Queen Elizabeth, for pre- Stat, 31 Blix 
vention of fimony, Now the interpretation always put upon this 
act has been, That whoever came in fimoniacally, by induction 
guned nothing, A ſimoniacal contract has ever been eſteemed a good 
defence to an action broughs for tythes. 


The wotds of the act, as to the ſaving to ics heir, are, In 1 1 0 
of bimſelf only, but not bis heirs or or poſterity. Hence it is argued, 
That the eſtate malt veſt in the anceſtor, or elſe the ſaving 10 the 
poſterity will be fruſtrated... 
In anſwer to this objection, proper to obſerve, That this clauſe * p. 408, 
relates equally to goods, chattels, terms for years, caſes wherein the 
heir is not concerned, as well as to inheritances deſcendible to rhe 
heir ; that therefore the ſame interpretation-ought to be pot _ 
the act in both caſes : Now it is-plainly abſurd to underſtand the 
act, of taking the ptofirs of goods, money, &c.. 

lt is a general rule, that Exceptio probat regulam in rebus non er- Maxim. 
ceptis ; the ſaving therefore the right of the heir, 2 more m 
and totally to the excluſion of the anceſtor. Y 

Another rule to be obſerved in the ;aterpretation ah Natutes, is Saviags or 
That a ſaving, or an exception in a ſtatute, muſt never be ſo in- — 
terpreted as totally to deſtroy the purview, Now here the counſel tobe fo inter- 
tor the defendant are endeavouring in favour of the heir, (a ſecon- preted as to 
cary conſideration of the-parliament) to overthrow the primary a0 e. 
principal intention of the act, viz. the diſabling of the anceſtor.” 

But then it will beaſked, What is the uſe of the ſaving clauſe ? 

To this it may be anſwered, 1/f, That it was to ſhew that the in- 
capacity was only perſonal, worked no corruption of blood, &c. 

Nor is it any objection againſt this, That in this reſpect it is in- 
tirely unneceſſary ; for ſaving clauſes are often inſerted in aQs of par- 
liament for the latisfaction of ignorant people. 

24ly, The heir is by this means enabled to derive his tle from the 
lather, though never ſeiſed, as if he had actually been ſeiſed. 

The i interpretation contended for by them, that inveſts the Roman 
Catholick with ſuch an intereſt in the eſtate, as will enable him to 
dien, and diſpoſe of the eſtate, by recovery, &c. at pleaſure, but 

Vor. * 4 B | reſtrains 
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reſtrains him only from taking the profits, is ſuch, a one 07 Ga) ne; dew 
ther be collected from the words or Ficken of the! 2 
*P. * It has been before obſerved, That theſe, words, tale, ej. 
e goods and chattels, 26 well as inheritances; ag 
that this being one entire clauſe, ought to receive an uniform inter. 
pretation: But this i W of —_— when TD to Chanich, 
plainly abſurd. 
| Befides, this interpretation is aal contrary. to the words of the 
act, which are univerſally cxclufive, without any exception or qua 
lification whatſoever ; Whereas, according to this interpretation, he 
muſt inherit, he muſt take, and be owner; and as ſuch, alien and 
_ diſpoſe at pleaſure; by fine, Be. 
If the:queſtion is aſked them, Who ſhall take the profus 2 They 
ate much at a loſs; a plain argument that their interpretation wi 
never thought upon by the law-makers, who atherwiſe would i 
plain and clear terms have told us, who ſhould, . the n 4 
have done in the following act of 3 Facobi.. 
Ant 358. The act therefore being ſilent in this caſe, they-tell us, That « 
| — to the rules of lu in other caſes, che crown tha take 
PITTHS. them. yt, Sas tie 
Salk, 39g, © But this is to bring e ;uſt n aber d it is + dow hu, 
That alienstion before ſcifin, will ouſt the crown of this intereſt the 
are fo liberal in beſtowing upon it. Raymond 19. 5 Med. 101. 
But then we are told, That however, the landed intereſt of the 
Papiſts will be lefſened, hould.they thus-alien which is a very odd 
way of panting 76: 28k e in order to get them out afte; 
- wards; $2 Aur rng. 
Our jnterpeetation. Lopports the-inwetion of abe.of, zoabwach « 
it plainly diſcourages parents from ſending their-children for-educai 
on into Popith. ſeminaries ; ſince by that ——— 


country, nnn neee 


Their cooſtru8ion directly contrary to all roles of i interpretation 
obſerved in acts of the ſame nature ; and that whether this act be con- 
fidered, either as an act made for the advancement of religion, or s 

P. 410, an act ® made for the ſuppreſſing of publick nn and promo- 
ting the publick good. 

In Hobart 1 57. we are told, That acts of parliament made for th 
advancement of religion, ſhall in ſupport of chat intention b 
ſtretched even beyond the words. 50 

Now here the words are plainly with that interpretation that Ul 
ſupports the intention-'of the act. 

In 11 Co. Rep. fol. 7. ſeveral inſtances are put of acis of parliament, 
made for the — of religion, tat — had a large and l- 
beral interpretation put upon them. 

In 11' Co. Rep. fol. 34. a. Poulter's wh. Inſtances am Sn e 
acts of parliament, which though criminal ones, have yet been 

ten 
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tended by equity; becauſe made for ſuppreſſing of public miſchief, 
and the advancement of the publick good. * 
It cannot be doubted, but that the act of parliament we are now 
vpon, deſerves a large and liberal conſtruction upon both theſe ac- 
Lond: | Tran 


Their interpretation contrary to the rule of the civil law, which is, Maxim. 
In dubio her legis conſlruct᷑ io, quam verba oftendunt. And none but 
lawyers would ever have thought upon a different interpretation from 
that which we put upon i | 1 


Ie is pretended, that their interpretation is made: in favour of the 
heir ; but yet by this means the anceſtor is enabled to alien, and ſo 
difinberit the heir; which if a proteſtant, he will moſt certainly do. 


But it will be demanded of us, here is the eſtate duting the life of 
Here 1 anſwer in the f place, that moſt certainly it ſhall not be 

in the perſon diſabled, if there is a poſſibility that it may be elſewhere, 

Maledicta expoſitio que if textum. 1 | Maxim. 
It is a rule in the interpretation of ſtatutes, that whatever is a ne- 

oeſſary and unavoidable conſequence * of an act of parliament, is as „ p. 

much a part of that act, as if inſerted tatidem verbis in the act. Ho- 

bart a93. Brook Tit. Caran. ao. ws 

There is another rule to be obſerved in interpreting acts of parlia- 

ment, viz. That where any point is plainly and directly enacted, 

ſuch an interpretation muſt be held, as to render the plain defign of 

the act practicable, notwithſtanding the rules of common law ſhould 

de hereby overthrown ; for it is the proper buſineſs of acts of parlia- 

ment to make alterations in the common law. Tho' at the ſame time 

it muſt be acknowledged, that an act of parliament ought to be in- 

| ed by the rules of common law, as far as is conſiſtent with the 

preſerving the end and defign of the act. F 

In the next place I anſwer, that if the land never veſted in the 

party himſelf, as we ſay it did not, the King cannot have it. 1 If. 

13. 4. | | 

10 the third place I anſwer, it cannot go to the iflue of the perſon 

diſabled, according to that maxim of law, Non eft heres orventis, Maxim. 
Therefore it muſt neceſſarily go to him in reverſion ; as in caſe of 

an eſtate · tail, upon failure of iſſue, it reverts to the donor and his 

iſſue ; or in caſe of a fee-fimple, it ſhall eſcheat to the Lord and his 

heirs, of whom the land is held. 


411, 


But it is objected, if the land is to go over to him in reverſion, how 
can the anceſtor have it back again in caſc he conforms, as it is plain- 
ly provided by the act that he thall ? 


4. To 
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To this it may be faid, that the meaning of that clauſe in the ach 
is not, that upon conformity he ſhall have back what: is gone; over 
and veſted in another ; but that the incapacity/beipg removed by his 


conformity, he ſhall. from the time he ſo conforms, be capable of 


* P,412, 


Of v 


z. 


mechanical rules of law, an 
fion. | 


inheriting whatever ſhall fall to him in a courſe of deſcent, as if he 
had never been diſabled, | 
But ſuppoſing for the encouraging of conformity, that the 20 
ſhould look back wards, and give him that * inheritance, which would 
have veſted in him but for this incapacity now removed ; it is ſtrange 
or difficult to conceive, that an act of parliament may do it 
If an act of parliament repealing an act of parliament, be repealed, 


an ering the firſt act is conſequently ſet up again. 


It appears from the caſe of the prince of Wales, in the 8th Rep, 
That for a ſtate of inheritance to veſt and reveſt, is not a new thing, 
upon an act of parliament, | S | | 
Raymond 3 5 5. It is ſaid, that an act of parliament can create an 
eſtate-tail without a donor; and when we fee eſtates limited for a 
particular purpoſe, we are not to meaſure the validity of ſuch limi- 
tations, by the ſtrict rules of the common law ; for the parliament 


can control the rules of common law. 13 C. 64. It can make an 


eſtate of freehold to ceaſe, as if the party were dead; as in caſe of x 
parſon who accepts a ſecond benefice, contrary to the ſtat. of 21 H. 


8. of pluralities. 6 Co. 40. 6. And for this cauſe, Lord Hobart ſays 


pag. 346. That judges have _— to mould flatute laws according 
to reaſon and beſt convenience, to the trueſt and beſt uſe ; eſpecially 
conſidering that the parliament proceeds many times according to na- 
tural equity, ſecundum equum & bonum, which is lex legum, without 
reſpect to legal ceremonies. Hobart 224. Ti 

So that where the drift and ſole intent of an act of parliaments 


molt plainly diſcerned, as in this caſe, and yet that intention cannot 


ve obſerved, were the ſame in a deed, by conſtruction according to 
the rules of law ; we ought rather to preſume, that the parliament 
(in whoſe power it was ſo to do) reſolved to leap over and waive the 
d to make a particular law for that occa- 

In Hobart 2 57. Beaumond's caſe, reported ꝙ Co. 140. is put, 
Jobn Beaumond and his wife being ſeiſed in ſpecial tail, remainder 
to John Beaumond in fre; he alone levied a fine to'Edw. 6. in fee, 
which eſtate came to the Earl of Huntington in fee; Beaumond ha- 
ving iflue died, * his wife entered ; the Earl of Huntington confirmed 
the eſtate in the wife, habendum to her and the heirs of the body of 
her and her huſband, And it was ruled that the confirmation wrought 
nothing, becauſe ſhe had as great an eſtate before ; and alſo the iſſues 
could not be made inheritable, ' which were before barred' by their 
father's fine, and the eſtate-tail as againſt them lawfully given to 
another, And it was further reſolved by way of admittance, That 
if that remainder in fee had not been to Beaumond himſelf, but toa 
I ſtranger 
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ftranger, the entry of the wife had reſtored that remainder to the 
ſtranger, and had left nothing in the conuſee, but a meer: poſſibility : 
Sb ſhe hath the tail not only for herſelf, but to the benefit of other 
eſtates" growing our 'of the ſame root with his ; and yet during the 
life 'of 'Beaumond, the entail had been barred, and all had been in the 
conuſee, and the wife had had nothing but a poſſibility via ver/a. 
And upon this caſe Hobart obſerves that an eſtate- tail may ceaſe 
fora time, and riſe again, and he in reverfion may enter during the 
cligof the ftate-tmt oo oo EN 

Lit. Seck. 646, 647, 649,6 d. there are caſes put, where, by the 
common law, both freehold and eſtates- tail ſhall be in abeyance, viz. 
in mubibus, in conſideration” only of law, for a time, or in other 


words, hall ceaſe for a time. 
Litt. Seft. 613. Tenant in tail grants all his eſtate to another, 

his iflue, this works no diſcontinuance ; but guoad himſelf the 
reverſion is in abeyance, for he ſhall have none left in him againſt his 
= G1 If. 34 5 u. Tenant in tail of lands holden of the king, is 
attainted of felony, the king after office ſeiſeth the ſame, the eſtate- 
tail is in abeyance. RYAN bee cn Þ; 


Lefice for life becomes profetied, there ſhall be no occupancy, but a... 36 


the lefſor may enter, for he is dead in law but upon his deraignment, 


during his profeſſion. 2 Ralle Abr. 1 50. b. 

Tenant in tail dies, (his wife aer wich a ſon) without iſſue, the 
donor may enter ; but upon the birth of the fon, the eſtate- tail is ſet 
up again. 7 C. Rep. fol. 8. 3. Bedford's caſe. * 1 

As in that caſe, the tion of the birth of a ſon, did not pre- 
rent the going of the eſtate to the donor; ſo by parity of teaſon, the 
expectation of conformity in our caſe, will not hinder the eſtate from 
going over to him in reverſion. | x 

In caſe of a fee-fimple, where the uncle enters before the birth of a 
child, that after-born child is not intitled to the meſne profits. 

In like manner in the ſpiritual court, in caſe of a divorce @ vinculs 
natrimonii, the huſband is not anſwerable for the meſne profit of his 
wite's eſtate. h 


But the life of Philip is objected to us, and we are told, that he 
in reverſion can never enter while there is iſſue of tenant in tail alive. 

To this I anſwer, that the ground upon which this objection is 
founded, is much too large : For according to Hobart 345, 346. and 
Sir Nicholas Carew's cafe, quoted for it, it is not enough to keep out 
the reverfioner, that there is iſſue, unleſs this iſſue be heir; as in caſe 
of the attainder of the anceſtor. Now Pbilip, tho he is iſſue, yet is 
not ſuch iſſue as can inherit; and therefore is no more an heir in tail, 
than a man can be ſaid to be heir in the life-time of the father, 


Vor. X. 40 Nay 


the leſſee may re-enter ® upon the leſſor, to whom the land went * P. 414. 


: 


a 1. 


| Nay vat coough that there be iſſue, os an beir of the hady; nay, 
and that he may poſſibly inherit; but he muſt be then iaheritable, or 
eſſe it will go to the reyerfioner, C. Lit. 24, 2 5. 4. Lands given to 
a man, and the heirs male of his body ;, the man has iſſus a daughter, 
who has iſſue a ſon; Hess this ſon, is; bath iſſue and heir, and yet is 
not inheritable, becauſe his ® title muſt;he: conveyed thro all males; 
P. 415. therefore the reverſioncr muſt have the lang 
Where a perſon is 1 


[ Trinity Term 4 


Deni UNA 
rſon is incapacitated ta take by deſcnnt, becauſe be i 
atfainted, or an alien, or a monk; if this incapacity bo taken off, by 
pardon, by naturalization, deraignment, he ſhall have the land : But 
yet the poſſibility that this incapacity might be removed, at the. time 
when the deſcent happened, cannat hinder che reverfiager from: en- 
tring ; ſo neither can the poſſibility of conformity, hinder the 
ſioher from enttiag in our caſe. | 1 rb 


' -* Aﬀterwards this caſe webt up te the boyſe of Lords, abd in e 
printed caſe delivered by the defenda eſendant, the ſtrength of the objeQtion 
2 from the life r verdict was not 
fou to be without 1 1 expreſſed. aol 16 aan. 
Unleſs it appears that there is a good title in the leſſot of ibo plan- 
of, the plaintiff cannot recover, wheahes the defendants hare any 
üttle or not; for the ff muſt always recover by the fireogth of 
| His own title, not the weakneſs of the defendant's. It ſeems. very 
ſtrange and repugnant to alb the rules of law, that there being an; eſiate- 
tail, creaied, to the beirs. males of the body. of Tn 1K Lord Ge- 
rard, and there being iſſue af that entail, yet in being. Who may alfo 
have iſſue male, the Dutcheſs of Ham/ter ſhoold claim by virtue of 
the temaindet to the right heirs of Charles Lord Gerard, who fextled 
the eſtate, while, that eſtate- tail hath a continuance; her remainder 
being to take place upon. the death. of Lord. Themas and all his iſſue 
male. And it ſeems till wow — for her to do this under an 
act of parliament, which is giving any thing te her, ' that 
it ke preſerves the right of the offenders — (which is en- 
deavgured to. R deſtroyed by ber) and bat in the! very 
clauſe tat lays the diſability upon theanceſior, | 

P. 416, And altho' there be a preſent diſability in Philip, yet it is wt 
perſonal ; and the eſtate-tail muſt continue in him, for the benefit of 

the iſſue, which admitting he had none, he ſtill mey have | 


12% 


Willis and Lucas. In Canc. 


Will Rep. | S. bad three ſons 4. B.C. and daughters, and berg frifed in 
=. tee bf land, pact, whereof was gavel-kind, deviſes it by his il 
eſtate by im- to · C. his youngeſt ſan, he ar his hæirs paying +0 4; per ann t 10). 
plication, per ann. to B. ſo: much a year ta the daughter, Ac. for the um of 
his life ; and after the death of C. and his wife, then it was to go to 

the 
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the ſons and daughters of C according as he ſhouid hayc one or other, 
equally to be divided between them. C. dies, living his wife ; his 
wife enters, as conceiving it a deviſe by implication to her for het life. 
The beir-atdaw, ſyppofing the land not at all di ſpoſed of by the wilt, 
during the inter vening time between the death of C and the death of 
his wife, and that it ought therefore'in the interim ro deſcend to 
him, brooght his ejectment at common law ; but the wife protecting 
her eſtate by mortgage, nonſuited him, He therefore gow brought 
hi yy iſcover theſe incurnbrances, and whether they were hot 
"The wife in ber\apfarer inflits, io the ff place, Wat this is a de- 
viſe to her by implication for life: And 24h, chat tho by the rigo- 
rous rules of Jaw, this ſhould not be fo ; yet that this fins Wig Yip 
chief depandence, and her father in law having often told her before 
the ing af his will, that he would give ir ber for life, and having 
likewiſe after the making the will declared that be had done ſo; ſhe 
hopes the 8 not have the aid of a court of equity to get 
that from her, which her father-in-law ſo plainly deſigned to give 
The difference taken in 13 H. 2. and 2 Cro, 75. . to-flates by eee , 
implication, viz. That where the eſtate is deviſed after the death of tH. 
the wife, to the heir at law, tbere the wife ſhall take by implication ; A deviſe of 
but not where the deviſe is over to a ſtranger ; inſiſted ſtrongly upon 1 
in favour of the plaintiff. pats, 2 
implication an eftate for life to the wife. Otherwiſe where the deviſe is to « firanger. 2 Vera, 572. 
As alſo the rule laid down in the caſe of Gardiner and Sheldon, Maxim. 
that an eſtate ſhould never be raiſed by implication, unleſs where it 
was a neceſſary and unavoidable one. | 


—— 


— — 


It was urged in favour of the wife, that by a neceſſary implication por the de- 
in the meaning of the law, was not to be underſtood a natural ne- fendant. 


ceſſity, that the eſtate could go no where elſe; but a neceſſity ariſing 


from the plain intention of the teſtator in his will. 

It was alſo urged, that the heir at law by having 10 / per annum 
given him, when by law he was entitled to the whole, was evidently 
by the intention of the teſtator, as much excluded from having the 
land deſcend to him in the mean time, as if the deviſe had been to 
him after the death of C. and his wife; that if the land ſhould de- 
ſcend to tho heir at law, it would not in him be ſubject to the pay- 
ment of the annuities, which would be plainly contrary to the inten- 
tion of the teſtator. 

It was alto inſiſted upon, that part of theſe lands being in Kent, 


muſt be taken to be in the nature of gavelkind, and then all the ſons 


and their repreſentatives make but one heir, in which caſe the de - 
ſcent muſt be intire; but this cannot be, becauſe as to a third of the 
2 land 
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land, the repreſentative of C, being heir at law, and the perſon to 


whom the deviſe is made, it will be ag deviſe of that by implication to 
the ; wife, according even to the rule infiſted upon by the other 
ſide. 


Then there als e Vir t0 dl, which bf = 
ſcent: neither by ſtom, nor common by : 705 

tom, for that is already broken in upon, by the eſtate by Oo lion 
raiſed by the will ; not by the common law, for theſe two thirds 
muſt go to the two. ſong, or their repreſentatives, and the 

tative of C. And bete again the wife muſt. have by virtue of their 
own rule, an eſtate by lowplication 3 in the third part of the two thirds; 
becauſe the deviſe is to the repreſentative of C. heir at law, according 


enen 


Lord Parker was of opinion, that the wife ought to . an 
1 for life implication, the heir at law being excluded by the 
annuity ; but this being matter triable at law, he directed an iſſue ac- 
cordingly, where the wife was ordered to wave ber OLI) 
and infiſt only on ber title a at 9 1 TR 
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Marks and Marks. 


H E teſtator did his will, date { 12, 1697, 
by his w * ates 4 


deviſe land to bis wife Anne for life, remainder to 106. 
cond fon Daniel in fee ; provided and that z. 03-486. 
if his third ſon Nathenziel ſhould, within three months 

after the death of the wife, pay the ſam of 500 /. to Daniel, his exec- den 
cutors or adminiſtrators, then he deviſed it to Nathaniel and his heirs, What as 
Nathaniel died in the life-time of the wife aftereracds the wife dies, ne, | 
and Daniel enters. 


Now the queſtion was, whether the heir of Nathaniel ſhould be 
allowed to perform the condition, by payment of the money, and ſo 
be let into the land ? 


The reaſon why this, being a point purely at law, came to be 
ſpoken to in a court of equity, was, that by reaſon of marriage ſet- 
tlements, meſne incumbrances, &c. it became uncertain to whom the 
heir of Nathaniel (admitting by law he might perform the condition) 
was to make the tender : And therefore he brought his bill in equity 
for relief and direction, which bill was filed within the three months, 
limited for the performance of the condition. 


* This term Parker Lond Chancellor, — Jeſepb Jekyll, & P. 420. 
decreed in favour of the plaintiff. e 


Sir Jeſepb ſpoke firſt to the following effect. 

The queſtion at law to be reſolved in this caſe, before any decree 
can be made, is Whether the plaintiff as heir of Nathaniel, can enter 
upon the eſtate, upon payment or tender of the money ? ? Iam of 

Vor. X. 4 D opinion 


Moda Tem Ga 


opinion that he may; and that this is an a& nor perſagal, 2 Natbe- 
niel, but what may be pet formed by the heir, If this had been g con- 
dition, the law had been plainly ſo : 80 is Lift, Set, 334» ſeoffmem 
upon condition, That the feoffr ſhall pay ſuch: a ſum, at ſuc 3 day, 
Sc. Feoffor dies before the day, &c. yet the heir, tho' not mentioned, 
may tender, Ge, Nay 2 Set 3 36, That a ſecond ee 
on Aa privity of e 
at this is not the * Fw a 3 but of an executory deviſe 
In the caſe of a condition, the heir has a right antecedent to the per- 
formance of the condition z and he does not gain a new eſtate, but 
reveſts an old one by the performance of the. condition. Cuyus. con- 
trarium uerum hece ; for upon performance. of the condition, the 
payment of the money, (to ſpeak in the language of the law) a new 
created eſtate veſts in the heir, Co, Lit. 219. 6,, Lord Coke's wards we 
theſe, -That @ condition which is te create 4 eftate, is to be performed 
by conflrudtion of law, as near the condition as may be, and according to 
the intent and meaning of the condition, albeit the letter and words of 
the condition cannot be performed. | 
Great latitude The caſe before us, is a caſe upon a will, has the law: "et 
of conv» lowed A r 6 


on allowed 
in the words Of the teſtator. ee ie ed 190: 


ae es Nobody can doubt but that the intention of the, teſtator ml 40 
inan of give the land to Daniel only en 500 fl. and 
the aer. that Narbuniel was to have the ee ſimpflea . 
Fan Lem of opinion. Mackunial had duch  futui intereſt; or poſſi- 
—— biliey in the inhetitance, as might deſcend to the heir, tho it mevet 
term vill go veſted in the anceſtor. Lampet's caſe is an exprels authority, Thats 
to th * futuce intereſt in a term ſhall go to de execuiot q and it ſeems to me 
on une to fall. in with dhe traſon of that-caſe,;that a furuce intereſt in an e- 
in an eſtate of (tate of inheritance. ſhould. deſcend to the heir. «a7 tov tte 
will defend Before the ſtatute de Donit, the donor had but a poſſibility, bar- 
to the beit. rable after iſſue, at the pleaſure of the donee; but yet this poflibiliy 
Stat. de Donis was. de ſoendible to the heir. 2 Infl. 3 I3So( n eee av 
Where an = Inst. 378.6. A caſe is put, where the beic hall be i in by: deſcent 
heir _y ah LH eſtate, which could never veſt in the anceſtor duting bis life, 
by - =" Land given to A. and B. ſo long as they live jointly. together, the te» 
which could mainder to the right heirs of him that diet h firſt ; H. dies, the heir 
never veſt du- Of A. ſhall have the land by deſcent; and yet the remainder did not 


| — veſt during the life of a A. for the death of A. muſt precede the te- 


tor. mainder. 


In the caſe of Ootes and Frith, Hobart. 130, it is Laid, that the 
heir is in repreſentation in point of * ak inheritance ng 


ſona cum anteceſſore, 
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Michaolmar Term g Geo, 1. 


2 n the uw u the fore, in ce of an act executed by way of 
„ Pain from the 34 point in Shelley's caſe,” 1 Rep: 98. a, And 
the ne chere laid ! is > applicable here, vis. That the heir ſhall 
be ia by deſdent, bene the land en poſſibly baue wid in the 
inert ?: 

The caſe of Spring ad Ceſar, Roller Abr, 420, 469, a Aw 
caſe to prove, that in a conveyance by way of uſe, the heir may pay 
ihe money, if the anceſtor died before the day, 

As to the caſe of Bret and Rigden, that not applicable to this 
ce. For there was bo compleat deviſe ; becauſe the anceſtor to 
whom the deviſe was made, dying in the üfe-me of the devifor, 
there was no deviſee at the time when the will was to take effect: 
But here there * is a compleat deviſe, and of ſuch an een or P. 422. 
polity, as might have veſted in the anceſtorr. 

But it is ed, that the heir has his eleQion, whether be will 
pay the money or not. | 

Reſp. Troe ; but as this election b; in favour er the heir, ie vvghe 
not to be turned to his prejudice, 

The four reaſons given by Lord Cote in his commentary upon 
Lit. Sec. 334, are all applicable to the caſe in queſtion ; I am en 
therefore of opinion that the heir may pay the money, and ſhall take e 45 6 
the lund as an executory deviſe, and by way of deſcent. 

And tho* before the caſe of 2 and Carew, it ſeems to have ob- Executary . 
tained for law, that no executory deviſe of a fee upon a fee ſhoold: . 
alowed of, unleſs upon a coritingeticy to happen during the life o 
one or more perſons in being at the time of the ſettlement ; and con- 
ſequently the limitation to Nathaniel would have been void, becauſe 

ant upon # contingency to happen within three months after 
the death of the wife; yet ſince that caſe, which went thro' the 
houſe of Lords, and is reported Shower”s Caſes i in parliament 137, the 
law is now ſettled, that in caſe of a contingency,” that cannot in the | 
nature of it ptecede the death of a perſon, a reaſonable” time may be ” 
allowed ſubſequent to the deceaſe of that perſon for pet formanee ß 
the contiiion.” and a fee limited thereupon is good. In that caſe, a 
year was held no unreaſonable time, a fortiori not three months, 
which'is the preſent caſe. 

The plaintiff has good equity to be directed and indewoified in the 


Furt eg | 15 


Parker Lord SAN It} I am of the ſame opinion with ds The law al- 
Maſter of the Rolls; and in what view ſoever I conſider the pre- low great fa fa- 
ſent"queſtion, am the more confirmed in it. Tho' the words of the une 
will Ly only, that Nathaniel ſhould pay, and not Nathaniel and his of a will, as 

yet this is only a plain miſtake in the will, which is a con- ſuppoling a 
mm, that the law ſuppoſes to be made when a man * is RAS Shen n men 


confilii, and therefore allows great fayour to be uſed in its conſtruc- i — con · 
uon. 


Ant. 420. 
The * P. 423. 


The clan inteation_of f | 
* to the one he intended to ge 500 4, is. the other the la 


At common law, ee, ee to B. forlife, 15 
maider to C. in fee, upon condition, that if 'B; ſhould pay ſo much 
money to C. that then " £ Obbald Hive the N 4 a fight to 
take advantage of the perfortnance of the condition, which right veſt 
in 4. the anceſtor, and is in its own nature deſcrndible tothe ber 
but not aſſignable. 

If Marks the teſtator had made a feoffment to Daniel, upon con- 
dition, that if the teſtator ſhould pay ſo much mobey to Daniel, then 
Narlaniea ſhould have fee ; this is a condition, the right of perform- 
in ' which deſcends do the heir of the teſtator, and the heir would be 

at liberty to take advantage of it ; for the limitation of the fee over to 
Maxim. Nase would be * Ter particular maxim of the common law, 
which will not allow a fee to be limited upon a fee ; or by that other 


4 SOL e ee 4 


>| '} ; 


sd the Min del and toe of al; exeeuor deviſesund 
bom afes have been allowed of. 

Sa. of ""hele were firſt allowed of with reſpect to the teftator or 

himſelf, afterwards it came to be allowed of to other perſons, * 

: And therefore at this day, in deviſes and limitations of uſes, an 

| tate may be limited over to a third perſon, upon the defeaſance of 

former jt fee, if the cohditzon be not tob remote in point of 

time. Ahd tho“ there have been words found out to ſave, in appeat- 

ance, the maxims of the common law ; yet in effect and in truth, 

the very benefit and advantage of the condition is ou over to 1 

third pet ſon; notwithſtanding the” maxim of law, that 4 "OI 
ata of a condition, pho 


P. 424. in u will the caſe nothing bot hi. 207 07 
The teſtator gives the land to Daniel, neal upon the pa. 
ment of 500 1; Find be gives the equity of redemption 25 Nate 


SH. of 


Nathani mee ben ho ms ble eg ty of redemption, 
that remains open 0 bin in a court of epi, is well after the time 
| United, as before. 


the caſe of a common mortga = 
and ſo the legal eſtate is abſ 
weh 6 HAT 6 aden muede Ne 


bee 


for relief againſt the heir at law: But this is not the caſe ; for be 
cHornes for relief againſt a third. perſon, who had the eſtate es 
view for no Eller r 
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queſtion tha uns is, Peer this advantage be not loſt *%% 
on death of Nathaniel before the Uay. Which imports theſe two 


Fit? 


-ofs That FEE ent of this — is Nt to Nathaniel and. 
therefore not to be performed by any ud as | 


* 

b | 

d 2dh, That the cog 12 ppened in the life-time | 
' of the anceſtor j for the heir i not to Ve pore but by de- a 
" ſcent. 
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* 
a perſonal to to Nathaniel. | 

4 - Payment of @ ſoall trifling ſum, may be confdetel rather a a 
be ceremony,'that a viluable conſideration; and this * take to be — 
ground, upon chich the two Judges went, bg in the cat of 
e 
iff 


ng and Ceſar held the payment of the ten ſhillings to be 3 
perſonal act; for when the ſum comes to be conſiderabſe, as here 
it is 5004, the payment of it is never eſteemed a perſonal act: And” 
this appears — Englefield's caſe in the 7th Report. 


That this is not a perſonal act. 
. I. I am of - opinion, That if the heir x pays, the anceſtor 

n ond e oft wal, py im who hug 
repreſentative. Int 05 


Azto the 3 point, That the heir muſt take by deſcent, and 
not by purchaſe; I of opinion, That be does take by delcent, or 
ia nature of deſcent... 

In-Wod'scaſe, quoted 1 Rep. 99. 4. it is held, That the heir 
ſball be adjudged to take in courſe and nature of a deſcent, where 
neither right, title nor action, but only a uſe or poſſibility deſcen- 
ded, that might upon the performance of the condition, have veſted 
- the anceſtor, = then- the heit would have claimed by de- 
dent 015 (1 + P 

And it is laid down as a role in Shelley's caſe, That where the 
heit takes any thing, that might have veſted in the anceſtor, there, 
although it fitſt — in the heir, and never in the anceſtor, yet 
the heir ſhall be eſteemed in by deſcent. 

Here is a right to the performance of this condition veſted in the 
anceſtor, a right by which the eſtate might poſſibly have veſted in 
heanceſtor, A — might have been releaſed by the anceſtor, but 
dot being releaſed deſcends to the heir and therefore the heir may 
be properly ſaid to be in by deſcent, ſince the right to perform the 
condition, of which the veſting of the land is but a conſequence, 
does deſcend to him. n 

The caſe of the feaffiment 3 in the ſeftion of Littleton, is parallel 
in all reſpects to the preſent caſe ; parallel as to the condition, as to 
the performance, as to the effect of the performance, and differs only 

Vor. X. 4 E as 


The 434 th . of Lite. lo alten quoted, en p e, »P. 425: 
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77 7 the perſon Shel 8 tike*advantage' of the 'perforthithee'vfþ. 
Stat. of wills. And this is ſupplied” by the ftatute of wills, which” giver che ihnd 
perſon” as good a title to take ih n. as the ROPE ty 
£1 


ede lay. F eee 
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HE teſtator mortgaged his land for fach a 5 of money, and 
hare a bond for the performance of covenants compriſed in the 
desc; and dies indebted to ſeveral perſons by Gniple con- 
| my os Fachs er ftgagee gets a judgment oper this bond z and the 

{3 grey part of this judgment qut of the perſona eſtate 
1 by 5 8570 the e proved fe ee the'deby 
Os m ona. Sen 97 
— | y IA ON ad hve ore brought by the ſn gin de h 


5 ge bn 10 ef, out of what he had been caſed in tefpeRt to 
— the to him, by the diſcharge of a-great-part-of-the 


the former, mortgage deb Cor ff the A as far as was pecefiary for 
dal dives. the Giſcharge of debts. Abd it Was decreed ee that he ſhould 
; Love" refund. . | AR n, 
law wich -—- ar kat by POW EPL OP after the deb of th 
te. teſtator, by ſuit at law againft the executor,” turned his ſimple con- 
— bot not tract debt into 2 judgment debt. And the queſtion was, Whether 
the buen, the money ſo decteed 16 be refunded, and which-'was called equir- 
4291 ühle aſſes becuuſe it could not Bare been öſſets at all-withodtthe 
aſliſtance of a Court of Equity, ſhould be decreed to be refunded 
for the benefit of all the creditors cqually. ; or far ide advantipe | in 
the firſt place, of him that had turtied bis debt into u debt 
The-<xecutor and the reſt of the creditors, had offered this juchg 
ment creditor, to be paid in equal en way . reſt ; but he 
r-foſed, infiſting| upon his Jafgabedt..: 107 $449), alt 

In bebalf of the reſ * the 9 it was inden That'debt 
by fimple- conttact, are in juſtice and conſcience as much debt, 2 
debts by bond or r That therefore,” according to the roi: 
„ p. ef equity, » That he who will have equity muſt do equity y if 
1 1 ur judgment creditor ſtands in need of the aſſiſtance of a Court ot 
— Equity, to make that aſſets, which at law would not be affetsy 1 
Court of Equity will never give him this «ſtance, unleſs be wil 
conſent to come in equally with the reſt of the creditors, who in 

conſcience and equity have as juſt a demand as himſelI. 
Thus if a man by will ſubjects his land to the payment of debts, 
the Court of Chancery always decrees, That all the creditors, 'with- 
out diſtinguſhing what the nature of the debts are, whether fimpl: 

contra, bond or judgment debts, ſhall be paid in equal proportion 


out of the land thus ſubjected by will to the ren of den, 
2 1 
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It was urged dy the counſel of e other ſide, That nothing was 

nord common than bills brought for. the diſcovery of aſſets; that 

if it ſhould: happen ip this caſe, that bonds taken in truſt for the 

teſtator ſhould be diſcovered, it was never yet heard of, that a cre- 

ditor ſhould be told in this court, Theſe bands ure aſſets in equity, 

and you ſhall nt Have the aſſiſtante of this coprt, to make them 

aſſets in law, unleſs. you! will quit'the'advanmoge the law gives you, 

wave the ſuperiority of your debt, and be content to ſtand upon a 

level wich the reſt of the creditors. 0 3 


. = 8 
Per ler Lord Changfllory The dodring that ſeems be laid 1 0 70 Eference 
by ihe counſel for the creditors, That there is this ſtanding differ. tren bez 
ence between aſſets in law, and aſſets in equity, That though the in lan, "oi 
farmer. ſhall go according to the courſe of adminiſtration. preſctibed en in _ 
by the law, yet the latter halt, without any regard to this, go dc n b. 
among the creditors, equally, however different the nature of their diftributes* 
debts.are, is a doctrine without any. reaſon or foundation; and would . courſe 


eſtabliſh. a rule in equity, directiy contrary to the known rules of e Foe. 
aw, as to the order in which debts are to be paid. Contra 


„Indeed, as t the caſe put of land deviſed, by the teſtatgt ta be P. 6 
ſold for the payment of debts, it is ſo; and e . vital, 
decree the pros atifing from the, ſale, equally among all the axedi- dne. 
don: But then this land may. be conlidered gs 4 gife of the teſtator ed, 
all his cteditors ; and as the teſtator, the donor, has not pymen a 
thought fit to make any diſtiaction between his creditors, fo, this debwenthes-.. 
cours, which is in nature of a truſtee for, the teſtator, will make fan z. 
done neither. Sn 39 DOLL , LL 40 WO 1. 2a, $$ ſals mall be 
But generally ſpeaking, there is no difference between aſſets in *ppliedw 
law, avd.affets in equity ; but both muſt be diſtributed by the exe- of al gun 
chior in a courſe of 'adminiſtration, Had therefore this judgment equally, 
creditor, | been in poſſeſſion of his judgment at the time of the death 
of the teſtator, I would not have taken the benefit of his judgment 
from him; but would have decreed the refunding for his benefit in 
the firſt place. tn; : Fs 4 I 

But this not the caſe ; this judgment is obtained againſt the ex- An executor 
ecutor, and whether voluntarily, does not appear, and it will be — 1 
impoſſible for me to diſtinguiſh ; it is enough that it may be vol- felling judg- 
untarily confeſſed by the executor, who has it by this means in his ment, to give 
power to give a preference to a ſimple contract creditor, at any time, un preference 
before a bond creditor, and fo in reality overturn the courſe, of ad- ditors he 
miniſtration. And though this at law may be done, ſo that had pay- Pleaſes 5 
ment been made to this judgment creditor, there had been no te- ne = ol 
medy ; yet a Court of Equity ſhall never be aſſiſting to the enabling the doing 


of an executor to the doing of it. —— it 
: relief if done 

The money was therefore decreed to be refunded for the equal be- 2d the mo- 

nefit of all the creditors, ney paid. 


Hilary 


. 


*P. 429. 


nnn. a f orgs hel 
for high treaſon or felony * Seed 1 15 Warrant 
Commnent . commitment, hall take his pra . petition in Open 
moſt be un | court, the firſt, week of the term or day oft e be io wy. 
ade, to his trial, and ſhall not be indifted in the next term or ſeſſions 
— 2 after ſuch commitenent, be ſhall be bailed, Cc. 
— No it was doubted, Whether perſons committed by. ole of 
— court, are intitled to the benefit of this at? And it was reſolved by 
ftare ; nor rule two judges, viz, Eyre and Forteſcue, [abſente. 23 — di ſentienie 
of. Pratt,) That none are intitled to make their pray „but ſuch as are 
* * committed by a warrant of a juſtice of peace, or ſecretary of ſtate, 
and not thoſe committed by rule of court; for that is not, in the 


m of the aft of patliament, a commitment * ef 
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King and Pariſh / Burchker. Seu. Rem. 88. 
V the ſtatute of 9 & 10 H. cap. 15. it is enacted, That no Seilen. 
perſon coming into à pariſh, by certificate, ſhall have a Jogal n- 
ſettlement in the pariſh, unſeſs be ſhall-Sona fide take a nnn . 
lcafe of a tenement of 10 J. per Aunum; or ſhall be legally placed in, joyed by s 
or execute ſome annual office in ſuch pariſnn. | certificate. . 


in was in this cafe debated, Whether a certificate man, who en- of his wi 1 _ 
joyed a copyhold of 205, ber Aunum value, in right of his wife, duriag ber 
during her life, which laſted five years after the deſcent of the copy- 2 ks". 
bold upon her, did thereby, ain a ſettlement ; the ſtatute being ex- tlement, not: 
prefs' That a certificate man ſhall not gain a ſettlement, unleſs by two s, 
ways, of which this is none. 117-7, 7 ox rigid 
w HH T6 ETSY 10 Oe 1 | f 

Reſolved by the court, That this was a ſetelement. For by the 
preamble of this act it is plain, That the meaning of it was to hin- 
der and debar certificate men, from gaining ſettlements by ſome act 
purſuant, and conſequential of this certificate; as that the certificate 
* (hould not amount to a notice in writing, and ſo fall within the“ P. 431. 
ſtatute of 1 Fac. 2. cap. 17, &c. Stat. 1 Jac. 2. 

It was ſaid, That this conſtruction was parallel to that which had. . 
been made upon the ſtatute of 13 & 14 Car. 2. cap. 12. whereby any gut. i; K 1, 
povr perſon coming to ſettle on a tenement under ten pounds, is re- Car. 2. cap. 
moveable by two juſtices within forty days after his coming, And *'* 
yet reſolved, That a perſon coming to reſide upon his own eſtate, 
though under ten pounds, was not within the ſtatute, nor removeable 
within the forty days; for that neither this, nor any other act of 
parliament did defign to debar a man from coming to look after and 
improve his own eſtate ; and whenever a perſon comes to his own 
_ it was ſaid that ſuch a perſon was unremoveable, i. e. ſet- 
ved, 


Vox. X. 4 F Anonymus. 


Motion 


FEES 
taken pro 
confeſlo. 


this could not be done; becauſe the ſequeſtration was neither under 


Faſter — Geb. J. 
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u ade for a (cqgeſtrativo, 
N 2E "That the Kill might be — 2 


the plaint 
To which i was objected by the counſel on the other ſide, that 


ſeal, not executed; and alſo becauſe t 
original itlelf, but oni e 2 L 


Lord Chancellor Parker : Laſt objection REIN a good one, 
But as for the other; there-feerms-ro- me, to be no reafon for 


it; for the putting the ſeal to the ſequeſtration, and actually execu- 


5 yg 


L 


bes it, ſeems to be then only neceſſary, when the plaintiff is npt 
ipe for a decree ypon his wn, il bat wants {be diſcovery from 
1 defendant's anſ wer, upon which the decree: may be founded: And 


* gi” 32 2 the actual executing a * ſequeſtration, to extort an anſ oma 
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Aud B. * in wo Ki emed 15 of the Ad gi 
having dealings one with another, in way of trade; A, ſend 
up to B. a quantity of goods, B. apprehenſive that be ſhould ſoen 
become a banktupt, and not thinking it reaſonable, - that theſe goo 


dent 10 an a {ſhould go to the payment of other creditors, delivers z n of 


| kropcy, 
P ͤ „ of, hem % 


ſubſequent, 
were bound 
by the bank- 


rupcy ? 


| Po veſted in A. and become his property 


that 
had befo re t need of A. into the hands of C. for the ule of A. B. 
ſubſequent to N and ptecedent to me. aptanen of them 
becomes a bankrupt. 49 
And the queſtion was, Whether theſe goods were not. ſo phſoly- 
by the delivery. of them 


to C. for his ule, as not to be ſubject to the "uy of the ene 


Roners of bankrupcy. 


edt 


And upon this appearing by evidence at the trial to be the caſc, it 


Ws ſtated by the direction of Parker chief juſtice, who tried abt 


cauſe, for the opinion of the court; who all delivered their opinion 
feriatim this term, that the property of the goods was ſo veſted; ia 4 
by the delivery of the goods to C. for the uſe of A. that A 1 
not fubjctt to the diſpoſal of the commiſſioners of banktupcy. 
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| rut for raiſing, ufice the « 
| band dies, leaving iſſue a daughter, who marries, living the mother 
Dre . e e er L 
raiſed n 


quently — in this court, where in favour of 


Eafter Term; Gel I. 


co. Pratt grounded, hunſalf is much _ We. au- 


Judge Farte/cur memiioned None KK of Judge YVentris in (be 
and Laach (upon e reaſons at which-the judg- p. 433. 
ment in the Houſe of Lords was dive) on 0 ee law pre- ; 


— $64: eie ee ene . 


9920 


duneed ie the argument were, » Gra, 685; 607, — 
264. Gre, Fac. 


6 Abr. 339. 
2 Ne 760. 


Butler ede Dango. in bin 5 ; 


and is by nn 


11 Ne 244 701 
|bufband-aod wife, 
for — and aftor-the death of the longeft liver Land ſettled 


H them) nhen to truſtees for the term of 300 years ;/ which term Pan haſband 


and wife {cr 


is declared to be in truſt, ſor the faiſing; after tbe commentemiont of their lives and 


tie term, a portioa f 3000 J. far daughters, payable at the age of the loogeſ 


21, or marriage vhich ſhould firſt happen remainder to iſſue in —— 2 


tail- male, &c, of ms. dies, leaving iſſue a daughter, and no ſon ; for a term of 
the daughter marzjed during the life, of the mother. years, which 


term was in 
— . — yooet, payable as 21 or marriage. Huſ- 
+ "Decrged, That the portion ſhould not 


CN EV cit 73 T2 1 II, 


| The'dioghter'bnd her hoſbind bring their bill " the portion 
mw fale or mortgage of the term,” duting the life 

being inſiſted upon, That caſes had- very fre- 
vifion for 
children, terms had been ſold in the liſe of the parents, by the de- 
cree of this court; which ſeems the more reaſonable here, becauſe 
it is made expreſly payable, at the age of 21. or day of marriage, 
which ſhould firſt happen; which words ſeem to be uſeleſs, as the 
caſe has now fallen out, the daughter marrying before the death of 
the mother, unleſs the portion might be raifed by ſale or mortgage 
2 the future term. 


of the mother; 


* Decreed by Lord Chancellor Parker, upon great deliberation P. 434. 
of the caſe, That the hter when married, had a preſent tight 

or intereſt veſted in her, that ſhould deſcend to her executors or ad- 
miniſtrators; but that it was a right to a portion to be raiſed after 
the commencement of a term, that could nct take place, until after 


the death of the mother. 
The 


rn 
"Eaſter Term 5 Geo. 


— — Z—ẽ— — —— — 
—— Tbe reaſons of his reſolution were, That he did nor much ap- 
prove of ſelling of future terms, 1 life of both or either of 
the parents; and was it Res integra, he ſhould with great difficulty 
. *admit of it, He looked upon the care taken in many ſettlements of 
mute to prevent this, — 2 * 5, 1 - Pye 
I» © neſs of this ſot of 
| As for the caſes this nature; be 640 # 1 3 upon 
which, if be had time, he could raiſe obſervations pertinent to the 
preſent queſtion But he would only ſay this in general, That there 
. wag not one of them, that came up to this preſent caſe, which is to 
have a- portion raiſed before the commencemedt of a term, when 
the ſettlement is expreſs, that it is to be raiſed after. 
In marriage ſettlements it is not only to be conſidered, what is to 
be wiſhed, but what the eſtate will bear. 
03.217 - © - Thafihe words, to be raiſed after the commencement hob 
| did import as ſtrongly the negative, that it was not to raiſed beftte, 
2s the raifing 30004. imports that no more ſhall be raiſed. 
According to this conſtruction, alb the words of the ſerrlewentve 
bebe ny failed; even the words payble at the age of 21. or day of marriage, 
->* '&c. are not uleleſs,] even as this caſe has happened; for they ſerve to 
eee 1 the daughter a preſent tight and intereſt une deſcendible) to 1 
„ 11 a. portion, to be raiſed indeed hereafter, mW 3 ..»4g * - 
. * „ As to the time of the cotittiericernent of the dere l 
ö NN. plainly fixed to dhe death of the tnother, as that it will adfnit 
proof,” for Want oF a"tlearer Medranr to ptove it dy. And 
a term may pofibly; in ſome pärticulat les begin in equity,” 
fore it does in la. yet certainly It cannot here; where the 6/2 1 


is entitle 16/tite| Ale of 'the- owe: mil the e 
l er. e 
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years rriage 
uſe of himſelf for life, then —— wr or te ate 
then io the uſe of the heirs males of that  matriage, and the heirs 
males of ſuch-heirs males. It was alſo covenanted: by the articles, 
That he ſhould ſtand ſeiſed of theſe lands, to the uſes aforeſaid, and 
ſoch othet uſes as ſhould: be declared by the truſtees therein named, 
until ſuch ſettlement ſhould be made. Sir John Trevor had due 
ſeveral ſons by that marriage. He levies a fine of theſe lands, but 
does not declare to what uſes the fine ſhould be levied, ; but ſeveral 
years after, he by deed declares the uſes of the aforeſaid fine in 
— of his ſecond ſon, and dies, without ever making any ſetile- 
ment 3 to the articles, and left a very confiderable eſtate to 
the eldeft ſon not mentioned in the articles. 
*A "4A bill brought by the eldeſt ſon to have the fine ſet afide, and * P. 437; 
the lands compriſed i in the articles, conveyed as therein mention ed. 


It was inſiſted in favour of the defendant, the ſecond fon, = 

, That in caſe a ſettlement had been literally made according to 
the articles, then by operation of law, according to Shelley's caſe, an 
eſlate-tail would have been veſted in Sir Yohn Trevor; and conſe- 
quently he would have been able to have done what he has now 
done, viz, levied a fine, and barred the iſſue. 

2dy, It was urged, that the covenant to ftand ſeiſed, c. was in 
law a conveyance executed, and did actually veſt an eſtate· tail in Sir 
fon Trevor; and conſequently the fine was well levied. 

Vor. X. 40 3d iy 


dat intent 


Trinity Term 5 Geo. 1. 
—__=% 
It was urged, that if in reſpe& to thoſe lands agreed by the 
5 —_ to be ſettled, the eldeſt ſon had any' injuſtice done ck 


| to entitle him to relief in a court of equity, his father had th 
an 'abundant — or SOIC _ it, by 
aekend' Fo 


eſtate not neat vafũ 
00 bio, ih ee (Foe gies ob 1 


Wher eby |" Randied Lord Chee der deereeHn . Abet for: . 
marriage ar- ſaid that this caſe was in effect, no more than what was very com- 
ticles a ſettle mon in chancery; no decree ſuch a cooveyance, as was, tho not fe- 


ment is to 
be made, — to the wog We yey actes the intention oſ 
Seca wil am, by zaking care that the and Mould be un only tenant for 


— — to life, aud ſo not have it in So ed ee 
che letter, tlement. | 
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to de verba e That hat the Court, i 
would ds fat conſider perforn- 
they were, in ed, as to ſet aſide the fine. 


28. 8. * As to the 2d point; hejockedopen — e Rand (x 
P. 43% eben en delignedi20 dagger way Yeſeddin'the"rodorydbGeſu 
not 28 an exccotionof the articles 01h 39204 pos _ 
As t the 34 point 3-thero/ might have been ſomething mote i 
have bern (aid for it, if the articles had been to: ſettle land e 
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* one! 5 555 two ſons; the one matti. a daughter a 
Te | | A th Jaun ving his addteſ- 
wen eg 52 el wg og ein comin — TAR 
Wedding, dell took youn alide, ſhowed. him: 
| bond _ drawn, which as be ſa * prepared by the direction a 
his father, = told bim, that unleſs he wquld execute. it, bis — 
would not ſuffer the match BR + and marcover, chat he mul 
not ſo much as meution any ing chung to this, bond, ac he yl 
ed his father's diſpleaſure. e 
The condition ol this bopy was, abe Would die without il 
by that marriage, he would leave 3009 /. to one or mote of, tit 
children of the elder brother, who had married this daughter. 


De weil. 
"0 he young, gentleman * this terroc executes the bond. 
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T maity7 Fern 5 Gen 1. 
.'; Aﬀeerwards he ſpoke to his father of it, who denied that he ever 
gave ſuch * and gave him 30004. to indemnify iim againſt 1 
the bond, wh ich zoo lat when this bond ſhould de delivered up 
10 him, to be diſtributed among the grandchildren. The father 
pt the ſecond ſon in his — and hy his will, gaye “ in land * P. 439. 
and money thore than 3000 J. to one of the children of bis elder 
botber, and Ges without iſſue, The only evidence of the manger 
by which this bend was extbrted, was a retitakin the will of the fe- 


cond ſon. It was proved in the cauſe, that when the younger bro- 
thet 


eſe gifts, in favour of luis elder brother's ſon, be A 
vas adyiſed to re; thatthis was iti ſatisfüction of the bopd; dot 

-his-anſwer was, that this would ook like complying wirh a bond 

which es ng declared had been unjuſtly ann. 


This bond was of uﬀty Jes ſkanding. 


«i; i 36061 „ia 


Lord chihertled Pore; "Fiinike 60 Alb bot il. wsd was 
fragdvlentlyextorted ; but 1 know not how to come at it; for to 
allow. u recital in the will of the obligor, às evidence to overthrow a 
bond; may be a thing of dangerous conſequence, However I think 
the bond has deen ſatisfied 3 and the reafon given why he would not 
declare it to be in ſetisfactiom, dors. very plainly amount to 2 declara- 
tion. af bis intention, that he did not deſign rpg the: e 

over and above the lating] his nr 
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tial cdurt for a woman whore in Motion for a 
London ; After ſentence the court of B. d. was moved for a Prohibition. 
prohibition. 

But the ee was refoled ; for thid by the court, that it 
was @ know rate {iid down in books, that whe * ar upon 
the face of the libel, that the matter is of temporal and not 1 
cogniance, there à prohibition may be granted after ſenteder; When probi- 
contra where it does not appear; for there it muſt be taken ad- dition way be 
vantage of before ſentence. Now here the offence in the libel, ter ſentence, 
s certainly a matter of ſpiritual cognizapce ; and tho it does and chen non 
appear” in the libel, that a the words were ſpoken i Lyndon, yet that , 
would not take away the juriſdiction of the ſpiritual court, were it 
not for à particular cuſtom, by virtue of which thaſe words are 
Puniſhable in London But 8 being a pacticular cuſtom, the coure 
can no more judicially take notice of it, than they can of any other 
euſtom of the city of Lendon; and if x cauſe be acer out of the 
dty courts'by habeas corpus, the cuftom' miſt be returned, or nd Pro- 
cedendo can ever be granted. 


KO CESSin ſpiti 


P. 440. 


Dr. 
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R. 8 Vicar gf New Romney, brought el in te ima 
court againſt the defendant-one of his pariſhioners, for-Egfer 
jury in; ob" Sl * they, hed, 8 uſed: to be 
in br 9 1110 
paid 16.6 pat, no defence at Fe 
after ſentence againſt him, moves e ek. ber ah 
tion; the motion was granted af. — Mg 11 
The reaſon why the court doubted, Whether che probibition wn 
to be — 22 was theit ignorance of the. pres of the . 
ritual — For the court ſeemed clearly of opinion, that if the 
of the Tpicitual court was agreeable to lat of the courts at 
viz, to take every thing pro. confaſſo, againſt a. defendant; that 
makes no diene, and, fo give ſentence. for, the plaintiff. without 
obligi ove the truth of his caſe, then — . | anon yan Was 
not to ; becauſe the cuſtom ſet ;forth by 
not "ok pr the defendant, and conſequently — — for tral 
of the cuſtom, But ja, caſe the practice of the ſpiritual court, wa, 
not to give ſentence | or the plaintiff; even in caſe of no defence made 
by a defendant, without proof made to the court by the plaintiff of 


P. 441. as truth of his caſe, that * then a prohibition was to be granted; 


becauſe then the ſentence. of the ſpiritual court was fou plainly 
upon proof made before them of a cuſtom, which is not to be permit- 


tod, becauſe the proof -4 Aa by. ther | is very different from 6 


—_ by the common law. 
Pinfold, who ſpoke againſt the — ingenoooſly own- 


ed, that it was the practice of the ſpiritual court to require proof. 
However the court took time to * oh would not wal the 
rule abſolute. | | 


, 3 
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Uphill 7 Halley. In 8 * 


UE e the will open hich this caſe turned, wa 
this : 
I make my wife whole and ſale , executrix of all my perſonal oftate; 


and my will is, That fuch part of my Yona! of ate, e, 


of ber ſubfiflence, all return to my 
The intereſt of ihe perſonal eſtate was not ſufficient to maintain 


the wife. The wife after marries ; and the diſpute was between the 
ſecond huſband of the wife, and the ſiſter of the farſt huſband. 


Sir 
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1 Trin Term! 6 Geo. 2 
F 0 70 d fey Maſter che Rote, bel — the cauſe was 
heard, gave ie in favour of the ſiſter. 

He ſaid, That ſuch à ſenſe, if poſſible, ooght to be put upon a 
will, as is agreeable to the idtentien of the party, and conſiſtent 
with the 3 of law. And ſuch à one he thought this will was 

ble of; for he underſtood it thus: I ui the uſe of my perſenal 
Hate to my woife, for ber life, with a power (the intereſt not bein 
ſufficient for her maiatenance)'v diſpoſe of as muck of the principal, 
44 ſhall be neceſſary for ber ſubſiſtence ; and his fiſter to ht WO 
ſidue. 

He thought no ſtreſs was to be laid upon thoſe words All my 1 | 
ſonal eftate ; for Mat is no more than what the law implics ; for 
when a perſon is made executor, * the law veſts all the rfonal * P. 442. 
eſtate in him. But then it is true, that this gift, that by conſtruction 
of law is abſolute, may be qualified by the declared intention of the 
teſtator, Here it is reſtrained to her for her life; but with a power 
indeed, to. diſpoſe of ſo 2 dee to, * 

her ſabliſtence, over and above the intereſt . 


An account! was accordingly decreed to be taken, r eg 
foited 3 io this conſtruQion of the will. 


Rargogton and Knightly. Þ e 


H E 4cftator made two executors 0b will, and nba fr. ck. "66 p 1. HER $446 
of them a legacy of 50 J. a- piece. He gave legacies likewiſe rape | 
to all, or moſt of his relations; and then there being a ſurplus of the gift — 
eſtate, to the amount of about 1200 J. unexhauſted by debts and le- gacy ſhould , 
gacies, the queſtion was how this ſurplus ſhould go, whether accor . ent an exvcy- 
ing to the ſtatute of diſtributions, or to the EXecutors. the — 
« 2 

Lord Chancellor Parker : There are ſeveral ancient laws, by qd 
which the eſtate of an inteſtate, was made diſtributable, in a manner, 
as it is now by the ſtatute of Car. 2. So that this law is in reality but 
declaratory of what the old law was; and yet, (which is very 
ſtrange): before that ſtatute, the temporal courts were uſed to prohibit 
the ſpiritual court, when they went about to compel the party to 
wake a diſtribution, in conformity to thoſe laws. 

As to the preſent caſe ; it is more material, it may be, that the 
law ſhould be ſettled and known; than which way it is ſettled. 

The very examination of witneſſes in the caſe of Littiebury and 2 Vern. 674, 
Buckley, is a plain proof, that the {aw is in this point very unſettled, 

It may perhaps be of miſchievous conſequence to overthrow the * P. 443- 
authority of the caſe of Fofter and Mount, and the ſubſequent reſo- 
lutions founded upon the authority of-that. Tho' highly probable, 2 Vers. 676. 
that if in the caſe of Fofter and Mount, the ſurplus had been leſs con- 

Vor. X. 4 H ſiderable, 


— —— — aan 
tor being an attorney, and x ſtrntzet to the teſtator, 5 
very conſiderable, it ſomed to d very grofs abſurdity 10 ff. 
ther den iger coal ever in 60 y aeg wat 

ga ſurplus, from his relations, to ſueh an executor, 
7 He furcherobſeryed hat this will carried with it, the faſpicion of 
being unfiniſhed and i 
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Sci. F Ds ——— upon a W 
— in an action of debt; judgment pro quer. e | 
Zance. 


luſiſted in the plaintiff in error, that che breach 
well aſſigned: For ho it bea general rule, enz wp 
the very wotds of the condition, is a good aſſigument j y 
does not hold, Where the words ate by law — — to 
their natural fignification, which is the caſe here. For the words of 
the condition are, that he ſhould render himſelf in execution of the 
t ; which word in cheit natural ſenſe, import an act, that it 
is impoſſible for the bail to do, for it is the principal only that can 
+. -- Tender himſelf in execution of the judgment; ſo that the meaning of 
* p. the words in * this caſe muſt be, to render himſelf in order to-execu- 
, 444 tion. And therefore the pleading ſhould not have been in the very 
words of the condition; but in ſuch words as are expreſſive of that 
' ſenſe, that the words of the condition are, by operation of law, to be 
— in. 

If there are two joint - tenants, and the one by deed grants gll his 
eſtate to his companion, this will in operation of law be un 
and expounded as a releaſe, that being the proper conveyance Jn 

from-006joint-tenan to another, But if the party had in this caſe 
pleaded oncefſit, it had been naught; for tho in a deed, rather 
than it, ould de 90id,/it ſhall be-expounded a releaſe, it is not ſo in 
pleadiog, — be always underſtood in a Ari and 
proper denſe. 2 Saunders 97. 


This objectios was over- Tuled by dhe court, who weer all of og 
nion, that the words in the muſt be underſtood in the (ime 
. as when uſed in . — r * 


* * 
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The 


of the recognizance in the court below, made it part of the — 
and ſo brought it before this court ; and that as it ſtands now, the 
recognininee is 00 part of the record. Salbeld 262, 264. 1 W! 
Abr o6o.pl 1, 2. * N N ern enen 


r 


And the burt being of this opinion, they gave judgment v1, pro 
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This caſe was 
| | | heard at the) , 
ya" 4x %4 — — e — — =. Be + 1 rolls in Mi- l 
1718, and 
the ſame de · 


cree given. 
See 2 Vern. . e.. 
764. K. * 12 


Turton verſus Benſon. 


ir RY . 

NXS. Turton a widow, being poſſeſſed of an eſtate in land, —_ ee 
s her jointure, to the value of 400 l. per annum, and ha- m on A 

Jung a ſon at the age of 22, and a barriſter at law, entered rogatory and 
into a treaty of macriage for her ſon, with Mr. Benſon. The agree- conradiftory 
ment was, that Mr. Ben/on ſhould give with his daughter a portion of — 1 
3002 J. and in conſideration of this fortune, Mrs. Turton agreed to publick, re- 
ſettle immediately the 400 l. per annum, which the had an intereſt in beved gun. 
for her life, 2s ber jointure, upon her ſon ; and 300 J. per annum of 
this very land, was to be ſettled upon Mr. bn's daughter, as a 
101nture proportionable to het fortune, When all things were thus 
2greed upon, and the affections of the young people engaged, Benſon 
the father of the young lady, takes Turton the ſon afide, and tells 


x 
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607 with 
2090 . 


him that his circumſtances wonld 5 not allow him to vive 
bis daughter, however he would do his utmoſt, vi. give hi 
and let bim have the ather 1 J. without intereſt, tor ſeven years 

but that he maſt give a bond for the re- payment of this 2006 pry 


p. 446. the end ? of {even years ; and that unleſs he complied with this, the 


ber aſſets; that all the creditors, parties to this deed, ſhould be paid in 
equal proportion out of the aſſets, without regard to the nature of 
their debts, whether bond or imple contract. 


® P. 447. 


With the family of the Benſons, he would never pay the bond, for he 


. ſtanding out, was to be equally divided among the creditors. 


anſwer, 


match ſhould. not go on. Turten rather than the match could be 
broken. off, gives the bond. Afterwards a; ſettlement, to * Mr, t 
Turton the mother, was one of the parties, was preparcd-and execy- 

ted, in purſuance of the agreement, and expreſly mentioned to be t 
made in conſideration of a po por oy yaogh and Mrs. Turton actu- t 
ally quitted to her ſon, the intereſt ſhe had for her life, Knowing no t 
thing of this bond ; and the marriage took effect. 

Mr. Benſon owed Sir Theodore Janſen a conſiderable ſum, for v 
which he and his ſon were both bound ; but Sir Theodore not ſatis t 
fied with this, procured from Mr. Ben/on the father, an aſſignment 
of this bond thus procured from Turton the ſon-in-law; asa collate-· 
ral ſecurity for his debt, 

Benſen the father four years after the marriage dies, very confider. 
ably indebted to Sir Theodore, Mrs. Richardſon and others,” both by 
bond and ſimple contract. 

Aſſets left ſufficient to pay the bond debts ; but not 2 Hoi 
ſimple contract. 

Mrs. 'Berfon the widow takes out adiatoiftration. e debt to 
Sir Theodore was immediately diſcharged ; the ſon being bound for it 
as well as the father. 

Afterwards the adminiſtrattix and the ſon, enter into a deed of 
compoſition with Mrs. Richard/on, and the major: part of the credi- 

tors. By this deed of compoſition it was agreed, * the adminiſtra- 
trix ſhould pay ſmall debts of a trifling nature, as ſervants wages, &c. 
to the value of about 200 f. that an office the father had purchafed 
for the ſon, ſhould be ſold, and the profits arifing from the (ale ſhould 


That the adminiſtratrix ſhould do her endeavour, to get in all the 
debts ſtanding out; and that the & adminiſtratrix ſhould riot be ſued 
or moleſted by any of the creditors, parties to this agreement,” 

' Whatever ſhould be hereafter got in or recovered of the debts 


It was proved i in the cauſe, that Mrs. Richardſon hearing that this 
bond was to be aſſigned to her, went to Mr. Turton, to talk with 
him about it; and that Mr. Turton told her, that if he had to do 


had, he was ſure, law of his fide ; but if it was to be affi ened to ber 
he would not diſpute it. This diſcourſe was about fix —_ before 
the deed of compoſition ; but was poſitively denied by Turton in bs 
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The queſtion was, whether Turten, the ſeven years being expired, 
ſhould be obliged to pay this 1000 /. for which the bond was given, 
to the creditors of Mr. Bent. e n 


There werte ſeveral authorities produced to ſhew, that bonds of 
this nature had been relieved againſt in equity. 

Kemp and Coleman, 1 Salkeld't56. Laid down as a rule in equity, 
that where the ſon, without the privity of father or parent, during 
the treaty of the match, gives a bond to return, or refund any part of 
the portion, ſuch. bond is vod. * 5 

Lord Hamilton and Lord Mobun, 1 Salkeld 158. One of the co- 
venants was, that the intended huſband ſhould within two days after 
the marriage releaſe to the guardian of the young lady, all accounts 
of the meſne profits of an eſtate belonging to her. 32h 

Lord Cowper held this covenant void, admitting it obtained neither 


by ſutptiſe nor fraud, becauſe it was for the private benefit of the 


guardian; and ed this ſort of contracts to brokage bonds, but 


* r 


thought them-® of-a more miſchievous conſequence; and the rule . p. 448. 


mentioned in the former caſe was again laid dowu. 

| Goldſmith and Bunning. A note for payment of ſo much money 
was given to a maid ſervant, in conſideration of the endeavours ſhe 
was to uſe for the procuring ſuch a match. The maid ſervant mar- 
ries one that knew nothing of the conſideration of the note, but was 
induced to have her upon account of the money he thought her en- 
titled to by the note; ſo that he might be looked upon as a purchaſer 
of this note for a valuable conſideration, without notice of the reaſon 
ſor which this note was given; and yet the note was ſet aſide. 


took a ptivate ſecurity from her ſon, to aſſign over to her, immediately 
after the marriage, a leaſe hold eſtate, that the ſon was entitled to, and 
poſſcſſed of as his own.” This agreement ſet aſide in equity. 


Lamlee verſus Hayman & ux 1705. A mother agreed to part , yern, 466, 
with her jointure, for the advancement of her ſon in marriage; but 499. 


Peyton and Blaidwell, May 9, 1684. Blaidwell upon the mar- 2 Vern, 500. 


niage of his kinſinan, agreed to ſettle upon him ſuch an eſtate in poſ- 
ſeflion, and ſuch in reverſion ; but entered into a private agreement 
with the kinſman, that after the marriage took effect, he ſhould rede- 
miſe, Sc. This agreement was ſet aſide in equity, and Blardwell 
forced to account for the meſne profits of what was thus redemiſed, 
in purſuance. of the private agreement, | 

Shan and Fowler. | Fowler the father told his ſon, he would not 
give his conſent to his marriage with Slaan's daughter, except he 
would enter into bond to pay him ſuch a ſum of money, as he faid 
be wanted for a proviſion for his younger children; upon which the 
lon, rather than the match ſhould go off, gave his father his bond fot 
tne ſum required. And this bond the ſon was telieved againſt, upon 
« bill brought by himſelf and his father-in-law a 

Vor. X. 41 The 
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„The cqunſel for che crediters initial ech r and 
of Turtan, the one 22. the other a barriſter at law but 

they ſeemed to own, That with reſpe& to the admin iſtratrix of Mr. 
Benſon, they ſhould have had à hard caſe of it; but that now it 
being againſt creditors, a . diſtingoifhthis cake from: the ecit 
of the caſes cited. . 
They inſiſted upon the aſſignment of this bond to Sir Throdere, 
upon the acquieſcence of Turton, during the life of Mr. Benſon, 
which was four years after the match ; and upon the difcourſe that 
ed between Turton and Richardſon, — Wen to 

to come into this compoſition, | 

The caſe of Ellis — 209 OY TD, ah 


vſurious coptrat PENG cor: in favour of an innocont per 
. 


Very. 964. The counſel for! Neues is their reply quated che wade of Thylir 
1 a6 and H/beeler, 2 Salbei 449 . to ſhew That an affigneo could not be 


in a better condition — the bankrupt 


; from whence it was ipfer- 
red by parity of reaſon, That the creditors in the prefent cafe, could 


not be in @ better condition than Mr. Ben/on, or his adminiftra- 
trix. 


Lord Chancellor Parker : All agreements of this nature odjous, 
and have as conſtently been ſet afide by this court, as they have been 


brought before it, even in favour of thoſe very perſons that were 


parties to the agreement. 
In this n thee ns plaisly ten agreements ; the one 


open and 


above- board, the other ſecret and private, and derogatory of the 


© P. 450. 


former: By the firſt the fortune is 3000 J. by the latter it is reduced 
to two; and this plainly to the deceit of the mother, a party to the 
ſettlement, who upon conſideration of this fortune, & actually quit- 
ted her joĩntute, in order to make this ſettlement. 


A bond when And if this bond be naught guogd Benſon, no aſſigument of his 
aſigned, malt can make it good, For if it ſhould, there is an end at once of the 


—— 
1 


ä 692. 


juriſdiction of this court over frauds ; for then no matter how vicious 


and fraudulent the agreement be ; make but an aſſignment, and * 
will cure all. 


When bonds are aſſigned, the meaning is, That the Ages is to 
have all equitable advantages, that the aſſignor could have bad. 
Suppoſe a bond is aſſigned, upon which both principal and in- 


tereſt are diſcharged, Shall the aſſignee recover the penalty, which 
the obligee had no right to? 


I do not ſay this bond is ſo void, as thats no ſubſequent agreement, 
upon good conſideration, could make it valid. But nothing like this 
in the preſent Cale, 


I As 


any part of his eſtate real or perſonal, by dower, cuſtom of London, 
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Ay for Sir Theogore and the albgumept to bim; his debt being 
paid, he is entirely out of the caſe. | Lois of 

As to the deed of compoſition, as it is called, between the admi- | 
niſtratrix, and dhe credits ; nothing in i to influence this caſe, nor . 
can there in the nature of it be. found ſa much as one reaſon, drawn — 
from this bond, to duce them ta entet into it. | 

It is only an agreement made between the creditors, for. preven- 
ting the waſting af the afſets in law expeyces, and reſtraining the 
admigiſtratrix from giving that prefetence to debts, that by law ſhe 
might. As for Turton's promiſe to Mrs, Richargſon, if true, (for 
paſitively denied by Turtan) how far ip honour it may bind him, 
is nothing to me. It wag a promiſe, made upon ſuppoſition of an 
aſſignment, that was never made: not can the be ſuppoſed to be-, 
come a party to this agreement upon account of this promiſe. 

The making of the profits ariſing from the ſale of the office aſſcts, 
the preference the adminiſtratrix might have given to other debts, 


had ſhe refuſed, are plain and & good reaſops for het to come into + p. 451. 


it. Creditors are, it is (rye, intitled to favgur 1 but this is only with 


reſpec to the eſtate of the dehiar. 


Blunden and Barker. In Canc. 


HE bill was brought by Mr. Blunden in right of bis 1 
daughter of It the teſtator, and by the widow of the aid yt reſpect 
teſtator, againſt Mrs. Barker, the other daughter of It, and ad- to the eftates 
miniſtratrix with the will annexed, to have a diſcayery of the eſtate f freemen. 
of the deceaſed Mr. Move, and to have the will fet afide, as far as it 
was prejudicial to the right of his wife, as a daughter of a citizen of 


Landen; of tothe right of the widow, as wife of a citizen. 


Upon the pleadings, the caſe came out thus a 
Thhot the teſtator had by his firſt wife iſſue, Anne Barker the de- 
fendant ; and by the ſecond, (his preſent widow, one of the plain- 


riffs,) Bftber Blunden married to the plaintiff, againſt the conſent of 


the father. Upon the marriage of Mr. J1hbat the teſtator, with his 
ſecond wite, now widow, there were articles of agreement prect 

dent to the marriage, entered into by Mr. Jbbot and the preſent 
widow, The ſubſtance of which articles were, That Mr. 1bbot 
ſhould leave her at his death, an eſtate in land for her life of 8 5 l. 
fer Annum, 4001. in money, and all her jewels; and that ſhe ſhould 
enter into a bond of 3ocol. penalty, in truſt for Mr, Jbot, the 
condition of which bond was, That if theſe terms were made good 
to her, ſhe would; within two months after the death of Mr. Ih ot, 
releaſe to his executors all right and title, that ſhe might have to 


or 
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or otherwiſe. The bond was entered into accordingly; and in 1684. 
the match took effect. din“, 


1 


* In the year 1706. Mr. 1bbot married his eldeſt daughter Mrs. 
Barker, and gave her for her portion, as appeared by the marriage 
ſettlement, 4000 / in money, beſides lands and tenements (amongſt 
which there was the reverſionary intereſt of a leaſe) to a confider- 


able value. To this ſettlement, among others, Mr. Böot the father 
was a party; and the certainty of Mrs. Barker's advancement ap- 


peared no otherwiſe, than by the father's being a party to this ſet- 
tlement, wherein no value was put either upon the freehold eſtate, 
or the reverſionary intereſt of a leaſe ſettled upon her. | 

But precedent to the marriage, the father thought fit that Mrs. 
Barker his daughter ſhould before her marriage execute to him a 
releaſe, -to which the lawyer that drew the ſettlement, and Mr. 
Barker the intended huſband ſhould be parties; wherein his daugh- 


ter ſhould, in conſideration of her preſent advancement, releaſe to 
her father, his executors and adminiſtrators, all intereſt, right and 


title, &c. that ſhe had or ſhould have to any part of his eſtate, real 
or perſonal, by cuſtom of the city, ſtatute of diſtributions, or other- 
wiſe ; ſave what her father ſhould pleaſe to give her-by his laſt will. 
And this releaſe was accordingly executed. Mrs, Barker before 
this, had ſome ſmall matter in land and money left her by other 
relations, the intereſt and profits of which were received by the 


father ; but no account was ever made up between them, 


some time after this, Mr. Blunden the plaintiff marries the other 


daughter of the teſtator It, without his conſent. | 


*P. 453. 


Mrs. Blunden, and in default of ſuch, in truſt for his own right 


Afterwards Mr. Tbbot makes his will, which as far as is material to 
this diſpute, was to this purpoſe : | 

He gives to his wife during her life, the intereſt of ſo much Bank 
and Eaft-India ſtock, as amounted to 1200/. per Annum, He 
gives his two grandchildren by * Mrs. Barker, 5000 l. a- piece; 
then he gives a leaſehold eſtate in truſt for Mr. Blunden, during the 
life of his wife, and after her deceaſe, in truſt for the children of 


heirs. He gives all his real eſtate to Mrs. Barter; and likewiſe 
makes her reſiduary legatee of all his perſonal eſtate. 

Tbhot dies, leaving a very conſiderable eſtate, both real and per- 
ſonal, 


The points in this cauſe were three, | 

1/7, Whether Mrs. Yet the widow, be barred by the articles of 
agreement and the bond, from claiming her cuſtomary ſhare ? 

2dly, If ſhe be barred, what is to be done with her cuſtomary 
ſhare ? 12, Whether the huſband is to be conſidered as dying with- 
out 
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out a wife? And ſo the eſtate is to be divided into two moieties; 
the one moiety to go among the children, the other moiety to be 
the teſtamentary — of the teſtator. Or whether this agreement 
by which the wife is barred, being founded upon the conſideration 
of a ſettlement upon her of a real eſtate, Mr. It ſhould not be 
conſidered as a purchaſer. of his wife's third, and ſo have a right to 
diſpoſe of two thirds of his eſtate by will ? 

34ly, Whether Mrs. Barker is in this caſe barred from claiming 
her cuſtomary (bare ? Either upon account, ii, of the releaſe ex- 
ecuted to her father; or ſecondly, for want of a ſufficient certainty 
of her adyancement appcaring-under the hand of the father. 

In caſe the widow is barred, and the huſband is to be conſidered 
c as a purchaſer, and Mrs. Barker is barred, Mr. Blunden in right of 
6 by wife, will be intitled to one third of the perſonal eſtate of the 
teſtator. | 

In caſe the widow is barred, Mrs. Barker barred, and the huſ- 
b band is to be conſidered, not as a purchaſer, but as dying without 
q a wife, then Mr. Blunden in right of his wife, has a clear title to a 

moiety, 11662 

4 But in caſe the wife is barred, and the huſband is to beg p | 
1 conſidered as a purchaſer, and Mrs. Barker not barred, then will 4501. 
5 Mr. Blunden, in right of his Lady, be intitled only to a moiety of the 
K third part of the perſonal eſtate of the teſtator. 


This cauſe coming to a hearing before Sir Joſeph Fekyl{ Maſter of 
the Rolls, he was pleaſed to decree, 1, That the wife was barred : 
But what the conſequence of that was, Whether the huſband was 
to be conſidered -as dying without a wife z or whether, in regard 
the wife was compounded off by the ſettlement of a real eſtate, the 
huſband was to be conſidered as a purchaſer of his wife's third, he 
ſent to the city to be certificd what their cuſtom was, 

2dly, He decreed Mrs. Barter barred, both by the releaſe, as a 
ſubſiſting agreement in equity; and alſo becauſe there was not ſuch 
2 certainty appearing under the band of the father, as the cuſtom of 
the city required to let her in to claim her ſhare. And conſequently 
he was of opinion, That Mr. Blunden had in all events, in right of 
his wife, a title to one third; but in caſe by the cuſtom of the city, 
Mr. 1bbot was to be efteemed as dying without a wife, then to one 
entire moiety of the perſonal eſtate of the teſtator. | 
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Mrs. Barker not acquieſcing under the determination of the Maſter 
of the Rolls, the cauſe was again brought on before Parker Lord 
Chancellor, | 


In ſupport of the decree of the Maſter, and in favour of Mr. 
Blunden, it was inſiſted upon, That the wife may by an agreement 
before marriage bar herſelf of her cuſtomary ſhare; and that when 

Vor, X. 4 K this 
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this is done, the huſband is always conſidered as dying withont-a | 


wife ; and no difference made when the eſtate, by which the wife 
is thus compounded off, is real, and when perſonal. In the caſe of 

2 Very. 655, Hancock and Hancock, the wife was barred by a jointure of land; 

25 and yet held expreſly, That the “ eſtate ſhould be divided into moi- 

* 455* ties, In the caſe of Rawlinſon and Rawlinſon, the wife was com- 
pounded off out of a real eſtate ; and yet held That the huſband 
(hould have a moiety for his teſtamentary ſhare. 

2 Vera. 666, In the caſe of Clare and Acmooty, the children were all advanced 
in full; and it was held That in that caſe the father was to be conſidet- 
ed as dying without children, and the eſtate was to be divided into 
moieties, the one moiety to go to the wife, the other to be the teſ- 
tamentary ſhare of the father; and not at all confidered, what the 
nature of the eſtate was, whether real or perſonal, out of which the 
children were advanced. 0 20 

It was urged, That as to the bond given by the wife, though in 
law, it can bind no further than the penalty; yet in equity, the 
bond and articles make but one agreement: And therefore not in 
the liberty of the wife, by incurring the penalty of the bond, to 
free herſelf from the agreement. | 


As to the releaſe given by Mrs. Barker ; it was acknowledged, 

That at law, as a releaſe, it would be void; but it was urged, That 
it would ſubſiſt as a good agreement in a court of equity. 
It was wrged, That if a jointure made precedent to marriage, 
could bar a woman of her dower ; and that if a woman could, by an 
agreement precedent to matriage, bar herſelf of her cuſtomary ſhare; 
in neither of which caſes the woman has ſo much as an inchoate 
right at the time of the bar: 4 fortror; may a daughter releaſe that 
right which as a right, is already by her birth veſted in her, though 
not to take effect in poſſeſſion until the death of the father. 


As to the objection, That if the father be allowed to take releaſes 
from his children, it will leave room for the father to impoſe u 
his children, by that authority that a father has naturally over his 

* P, 456. child: It was anſwered, That this was not the caſe here; the “ 
advancement was a very handſome and a very confiderable one; and 
the intended huſband and the lawyer that drew the ſettlement were 
witneſſes to the releaſe. Beſides, if fathers cannot take releaſes 
from their children, ſome way or other, it will be a diſcouragement 
to fathers from advancing children in their life-time. And in the 
laſt place, the father has it in his power, as the cuſtom now ſtands, 
to cut off his children from their cuſtomary ſhare ; for it is but to 
give them ſome inconſiderable advancement, and take care not to let 
it appear under his hand what the advancement was, and the thing 
is done; it having been ſettled in the caſe of Fowk and Edwin, 
That an advancement in marriage will cut a child off, provided the 
| certainty 
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certainty of that advancement does not appear under the hand of 
the father. Upon all theſe accounts it was inferred, That the ob- 
jection taken againſt theſe releaſes, from the power it would give 


parents to impole upon their children, had very little in it, 


As to the certainty it was urged, That the decree of the Maſter 
was tight; firſt, becauſe the father being indebted to the daughter, 
for intereſt of money, and profits of land by him received at the 
time of this releaſe, and this account having been never adjuſted, it 
was now utterly impoſſible to do it; and conſequently impoſſible to 
know the certainty of that advancement, which was the remainder 
after the debt deducted. 

Another reaſon of the uncertainty of the advancement was, be- 
cauſe no value was put upon the reverſionary intereſt of the leaſe, 
nor of the freehold lands in the ſettlement. 

It had been very eaſy for the father, to have put a value upon theſe 
things 3 but it ſeems to have been omitted on purpoſe to corroborate 
the releaſe, That upon ſuppoſition the releaſe ſhould not prove 
effectual for the cutting her off, the uncertainty of the advancement 
in this ſettlement __ 1 | 

If it ſhould be ſaid, That 14 certum e certum reddi poteſt; a p. 4 co. 
and that this advancement, how Lr it be 5 dh F. 457 
ſettlement, is yet capable of being reduced to a certainty : 

It may be anſwered, That it is true it may ſo; viz. by the 
chargeable and dilatory way of either a trial at law before a jury, or 
by an account before a Maſter ; but this is not ſuch a certainty as the 
cuſtom requires, which on purpoſe to avoid theſe inconveniencies, 
has fixed and preſcribed the way, by which this certainty is to ap- 
pear, viz, the hand of the father, If this were not ſo, the cuſtom 
as to the certainty would fignify juſt nothing ; for there is nothing ? 
but may ſome ſuch way be reduced to a legal certainty. | 

If it be objected, That the cuſtom not extending to land, the un- 
certainty of the freehold eſtate is not material : The anſwer is, That . 
though the cuſtom does not extend to land, yet the real eſtate as 
well as the perſonal, making part of the conſideration, upon which 
this releaſe was given; it ſeems not reaſonable, That ſhe ſhould be 
releaſed from the agreement, and yet retain ſo material a part of the 
conſideration of this agreement. This falls in with the equity of the 
caſes of jointures, where held, That though a jointure after marriage, 
in conſideration the woman ſhall quit her dower, will not bind her 
from claiming her dower ; yet equity will interpoſe, hold her to her 
election, and not let her have both. 

In the caſe of Atkins and Waterſon, a citizen of London jointures Rep. of Caſes 
his wife before marriage with land, to which the cuſtom did not ex- in Equity 94. 
tend, Lord Chancellor ſent to the city to certify, Whether this 


joiature did not bar her of her cuſtomary right ? It was certified, 
That 


: , 1 5 4 1 a —_— | "Ry — — 
Michaelmas Term 6 Geo. I. 
That it did not; becauſe not made in bar of ber cuſtomary part; but 
that had it been made in bar, it would have bound her. 


. 


Lord Chancellor Parker : It ſeems to me, That admitting the 
* P. 458. cuſtom of the city in general to be, that * the huſband does not be- 
5 come a purchaſer of his wife's third, when before marriage, ſhe 
agrees to accept of a ſettlement out of Land in bar of her cuſtomary 
ſhare, any more than he would in caſe the ſettlement had been of 
perſonal eſtate ;\ yet notwithſtanding, as this particular caſe is cir- 
cumſtanced, the huſband muſt be conſidered as a purchaſer ; and 
conſequently will have two thirds of his eſtate for his teſtamentary 

ſhare, . 

Suppoſe without any precedent agreement, the wife had, after 
the 4 of the A; releaſed to the executors of her huſband 
all ber right to her third by the cuſtom, Muſt not the executors of 
the huſband have had the benefit of the releaſe? No doubt they 
muſt. If ſo, What difference in reaſon is there, when the ſame 
thing is done in purſuance of a precedent agreement, and when 
without? enen , 

Where tee The notion, That in this caſe the huſband is to be confidered as 
boſbend is to dying without a wife, does neceſſarily ſuppoſe the wife's third ſo to- 
M —_— tally deſtroyed, as to have no more ſubſiſtence either in law, or the 
out a wife; conſideration of the parties, than if the teſtator had never married: 
and where 2:4 But here it is very plain, That the wite's right to her cuſtomary ſhare 
parchoſer or, does ftill ſobfiſt, both in law, and in the conſideration and inten- 
third. tion of the parties, as a collateral ſecurity to the wife for the huſ- 
band's f b5' part of the agreement ; becauſe, bad he failed, 
ſhe might have claimed her third. * N | 


As to the releaſe executed by Mrs. Barter; when the meani 
of the parties, the perſon applying to this court to make the relea 
bind, and the will come to be conſidered, I think it clear, Mr. 
Blunden is not intitled to reap any advantage from it. 

Mrs. Barker, in conſideration of her marriage advancement, re- 
leaſes to her father all right, Cc. that ſhe ſhall have to any part of 
his eſtate, either by ſtatute of diſtributions, coſtom of London or 
otherwiſe, ſave what he ſhall be pleaſed to give ber by his laſt will. 

* P. 459. Now what * is to be underſtood by this clauſe, fave, &c. It can- 

439 | a 7 

not be ſave what he ſhould give her out of his own teſtam 

ſhare ; for then it ſignifies juſt nothing, for the releaſe did not ex- 

tend to that, nor could the parties think it did. It muſt then have 

relation to ſome part of the eſtate, which it was thought by the 

parties, the releaſe did cut her off from, And then the meaning 

muſt be this (and a very natural meaning it is) That in conſideration 

of ſo handſome a ſettlemtnt as I now make you, you ſhall promiſe 

me to be content with ſuch part of your cuſtomary ſhare, as I ſhall 

think fit to give you by my will ; and conſequently it was the 

+ meaning 
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meaning of the agreement, That the father ſhould be conſidered as a 
purchaſer of his daughter Barker's cuſtomary ſhare. 

And then the meaning of the agreement, which in a Court of 
Equity is chiefly to be conſidered, will be equally prejudicial to Mr. 
Blunder's right, as if it were left to its fate at law, where doubtleſs 
it would be void. "et | 

As to the perſon, that now applies to make this releaſe good; it 
is to be conſidered, That it is not the father to whom this releaſe - 
was executed, that comes into this court, to have the benefit of it ; 
but it is a daughter married againſt the conſent of her father, that 
comes into this court, to ſupport a releaſe void at law, as an agree- 
ment in equity, in order in a great meaſure, to breat in upon the 
will of her father, to whom the releaſe was executed, 

It ſeems to me a very harſh doctrine, and what, it may be, was Where an a- 
never done, for a third perſon to come into a Court of Equity, to S Atl 
enforce an agreement void in law, in direct oppoſition to the mean- equity will 
ing of the parties to the agreement, ee 

The father had during his life an abſolute power over this releaſe, r 
and might if he had pleaſed, have diſcharged his daughter from being third perſon, 
bound by it, of Sd — 

* The queſtion is, Whether he has not done that which was iog of be 
equivalent to it? It ſeems to me that a will, whereby he has given Panties. 
her all her cuſtomary ſhare, is virtually and in equity, a plain de- * P. 460. 
claration, That it was never his intention, ſhe ſhould be cut off 
from this ſhare by virtue of her releaſe. 


If therefore, for theſe reaſons, the releaſe will not ſtand in her — — 


way, the next thing to be conſidered is, Whether the certainty of child ad- 
her advancement does appear under the hand of the father, in ſuch — 
a manner as the cuſtom requires; for if it does not, then this ad- pear under 
vancement will cut her off from coming in. OI 
And here the queſtion is no more than this, Whether the cer- cut ry © 


tainty of her advancement does ſufficiently appear in the marriage Claiming a 


ſettlement ; for the father being a party to it, whatever appears there, — 15 

does appear under the hand of the father. Gralk 427. 
As for the uncertainty of the freehold eſtate, Hat nothing to the p _ 630. 

purpoſe ; for the cuſtom extends only to perſonal, by akon. 


The perſonal eſtate in this ſettlement is 40001. in money, ex- bar to the 
preſly declared in part of her fortune; and the reverfionary intereſt rm. 5 
of a leaſe, without any value put upon it. 


The firſt objection againſt this being a ſufficient certainty, is the 
uncertainty of the value of this reverſionaty intereſt of the leaſe. 

In anſwer to this, it is to be obſerved, That the cuſtom of the If it appear 
city is not, that the certainty of the value of the advancement,” or under the fa- 


. , ther's hand 
the certainty of the ſum, but the certainty of the advancement mult het things 


appear under the hand of the father. po e 
To, Cilic, ne ad- 
Vox. X. 4 L : al vancement is 


ſoficiently certain, though the value of them be not expreſled, 
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* P. 461 


It ſcems to me that there cannot be a greater certainty, and lel 
poſſibility of fraud or colluſion than when the thing itſelf given to 
the child, appears onder the hand of the father. If à father ſhould 


« ſay that * he had given a child ſuch a diamond nicklace, deſcribing 


it, Is not this better than if he ſhould put a value upon it; it may 
be more, it may be leſs, than the true worth) Sar OR ANT 

Beſides, had this revetſionary intereſt of this leaſe remained part 
of the teſtator's eſtate Tempore Mortis, it muſt have been valued, 
and may therefore as well now. 25 


The ad objection againſt the certainty is, That Mrs, Barker had 
both money and land left her by another anceſtor z and that her fa- 
ther received in her right the intereſt of the one, and the profits of 
the other, and was at the time of the marriage, a debtor to his 
daughter upon this account; and that therefore it is impoſſible to 


| know the certainty of that advancement, which is the remainder 


Where it ap- 
pears, a e 
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dove ſuch a 


ſum, but 
ſomewhat 
leſs ; the un 
certaity of 
the advance 
ment may de 
cured dy the 
child's bring - 
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after this debt deducted. IT 

The reaſon why the cuſtom of the city requires the certainty of 
the advancement to appear under the hand of the father, is certainly 
in favour of the unadvanced children, that the whole of the advance- 
ment may be thrown into hotchpot, If therefore it does plainly 
appear, that a child has not been advanced more than ſuch a ſam, 
for inſtance 40001, nay, that the child has not been advanced quite 
ſo much, but it is only uncertain how much ſhort of that ſum the 


ac vancement was, by reaſon of a trifling debt to be deducted, that 


cannot be reduced to a certainty ; without doubt ſuch an uncertainty 
way be cured, by the advanced child's quitting entirely this debr, 
and bringing in the whole 4000 J. for the unadvanced children can- 
not be prejudiced, by bringing more than the advancement was. 
Not to admit this for an enlwer, were to reduce the cuſtom of the 
city to this abſurdity, That when a man has a right to ſo much 
and more, he ſhall loſe zhat to which he has a certain right, becauſe 
he cannot tell how much more he is intitled to. 


I therefore Mrs. Barker quits her debt, this objection is at an 
end: But it is capable of another anſwer, if this were inſuffi- 


cient, 

Mrs. Barker's marriage portion conſiſted both of real and per- 
ſonal eſtate. If now the freehold eſtate, to which the cuſtom does 
not extend, be eſteemed to go in ſatisfaction cf the debt; then the 
uncertainty of the debt will not c:eate any uncertainty in the ad- 
vancement, as far as the cuſtom of the city is concerned in it. And 
this ſcems agrecable to the juſtice of the court in other caſes ; as 
where a man indebted by ſpecialties and ſimple contract dies, 
leaving both a perſgnal and real eſtate, this court will not ſuffer the 
debts by ſpecialty to be flung upon the perſonal eſtate ; and 7hat being 
exhauſted, leave the debts by ſample contract unſatisfied, the land 


not being liable to pay them ; but will decree the debts by ſpecialty 
2 to 


—— 


r KA 


Michaclmas Term 6 Geo. I. 


to be atifed out of U the land, pag the. debts by ſimple contract out 
out of the F eſtate. 


If in this caſe, the real eſtate had not been ſettled upon Mrs, Barker 
upon her marriage, but left her by will, Mr. Blunden would have 
thought it very bard, that this debt ſhould have been diſcharged out 
of the perſonal eſtate, and ſo leſſen his wife's ſhare ; when her fiſter 
had ſo conſiderable an eſtate in land left her, out of which this debt 
might have been deducted. 


As to the demand of the widow, Mrs. Bbor, That ſhe ſhould not 
be bound further than the penalty of her bond ; there is very little in 
it, For eſteem the bond and articles of agreement before ma g 


to make but one entire agreement; and the penalty of 3000 /, as cir- 
cumſtances then ſtood, was thought more than a ſufficient penalty for 


the enforcement of it. And tho' this happens to prove otherwiſe, 


by an unexpected increiſe of the teſtator's eſtate ; yet ocrtainly a | 


court of equity will hold her to ber agreement. 


Upon the whole, it ſeems clear to me, that Mr, Blunden is, in & 


bt of þ his wife, intitled — to one half of a third of the perſonal 
2 of che teſtator. 


Eaſter 
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See 9 Mod. Lady Coventry, widew idno of Gilbert Earl of Coventry, 
Gilb. Rep, deceaſed. Contra the preſent Eari of Coventry, the 


P. 464. HIS was a bill brought in the court of Chancery to hold 
Tenant for and enjoy 500 J. per annum of the real eſtate of Gilbert late 
—_— . Earl of Coventry, purſuant to the power reſerved by the 
tle 500 1. per will of Thomas the father, and the marriage articles entered 


—_— 1 into by Gillert precedent to the marriage with the plaintiff; or to 
— — have a ſatisfaction out of the perſonal eſtate of the ſaid Earl; to have 


wife, enten likewiſe a legacy of 3000 1. given her by the will of “ her huſband, 
— and ſome other proviſions made for her jointute by theſe articles; for 
which be co as her portion was 1 0, oo J. ſo it was agreed in the marriage articles, 


A 8 that ſhe ſhould have 1000 /. per annum in land or money for her 


his cheits, &c. jointute. 

That he. or | 

his heirs would, in purſuance of this power, or otherwiſe, ſettle 500 1. per annum. The marriage takes effect 
and a ſettJement is drawn accordingly by his direct on, of ſuch lands as were comprized within the power; 
but never executed. Queſtion, Whether this ſh>uld bind the remainder man, or whether the wife ſhould 
have ſatisfaction made her out of the perſonal eſtat:? Decreed upon a ſecond hearing, that the lands ſhould be 
ſettled. 


Doms, Earl of Coventry, father of the ſaid Gilbert, ſettled his eſtate 
by his will, bearing date March 24, 1698: Which ſettlement as far 
as conceins the preſent queſtion, was to Gilbert his ſon for his life; 
then in tail-male to the fir, ſecond, &c. ſons of Gilbert; remainder 
to his /econd (on the picfent Eul of Coventry for his life, remainder 
in tail-male to his firſt, fecond, Cc. ſons, and ſoon, And further on 
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in the will, this clauſe is added, Provided nevertheleſs, That notwith- 
ſtanding any thing herein before contained, it ſhall be lawful for any * 

rſon-or perſons, that ſhall become ſeiſed of lands or tenements un- 
der the limitations of this my will, by any writing under his or their 
hands and ſeal, to limit or appoint any lands, not being copyhold, nor 
caſed out for lives, not exceeding in the whole 500 /. per annum; to 
amy wife for her jointure, that fhall bring with her a portion equiva- 
lent to ſuch jointure, | 

Gilbert late Earl of Coventry enters into marriage articles, bearing 
date the 23d of 1715, by which, in conſideration of a portion 
of 10, ooo J. paid, he covenants for himſelf, his heirs, executors, &c. 
with Sir Strenſham Maſters, the father of the plaintiff, his heirs, &c. 
that he, or bis heirs, ſhould by deed indented, &c, at the requeſt of 
the father, but at the charge of the Earl, his heirs, executots, &c. 
putſuant to this power "ors by the will of his father, or atberwiſe, 
{ettle upon the plalntiff for her jointure, or procure to be ſettled, 
lands of the full value of $00 J. per annum. "PS 7; 

He further covenants to ſettle upon her, for an addition to her * P. 465. 
jointure, an annuity of 250 l per annum during her life; and that 
5000 I. of her fortune ſhould be laid out in land, wherein ſhe was to 
have the term of her life for ajointure, or the intereſt of the money 
until the land ſhould be bought from and after her huſband's deceaſe. 

The marriage took effect, the portion was paid, and about 2000 J. 
laid out in preſents. | 

Gilbert the late Earl, immediately after his marriage, deſired one 
Charles Parſons to conſult with his iteward, what lands were the pro- 
pereſt to be ſettled in purſuance of theſe articles; and upon a diligent 
ſearch into his eſtate and the ſettlements of the family, they could 
find no other manor, but hat of Moolvey proper to be ſettled, and 
that was but 400 l. per annum. | 

This ſtewatd leaving his Lord's ſervice and dying quickly after, 
occaſioned farther delay ; the new ſteward being for ſome time un- 
acquainted with the concerns of the family, 

But the Earl often expreſs'd great uneaſineſs at this delay. 

And afterwards, upon looking for another manor to make up the 
500]. per annum, they pitched upon one that had an incumbrance 
upon it, that was neceſſary to be firſt cleared, But however at laſt, 
inſtructions were given and ſent to London, to be laid before counſel, 
for preparing a draught purſuant to the articles. The draught was 
prepared, engtoſſed and ſent down to the Earl, to be by him executed 
in the country, The Earl after the engrofſment of the deed, being 
told what lands were to be ſettled by this deed, approved of their 
choice; but the actual execution of the ſettlement was prevented, 
once by an accidental viſit of Mr. Sandys, afterwards by illneſs, and 
at laſt by the ſudden death of the ſaid Earl, When the Earl ex- 
preſſed his uneaſineſs upon the diſappointments he had met with, in 
making this * ſettlement, he was told by counſel, he might be very * P. 466, 
Vor. X. 4M « eaſy; 
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950 ; for chat if he ſhould die, a court of equity. would eſteem it as 
* CONE... Te 6 * | A bathed 15 22. 
At the time when the carl made his will, which was the day he 
died, there was a man and horſe ſent to the ſteward, who happened 
to be 50 miles off, and had the keys of the place where the engroſſed 
deed lay; but before the ſteward could come, the earl died. By the 
will he gave his wife, over and above what was agreed to be ſettled 
upon her by the marriage articles, a legacy of 3000 /. 


\ The defendant Lady Anne Carew, daughter of the ſaid Earl, (who 
died without iſſue male,) and executrix ot his will, ſwore: in her an- 
ſwer, that in caſe the 500 J. per annum was to be flung as @ burthen 
upon the perſonal . eſtate of her father, there would not be aflets 
enough, to anſwet all the demands of the plaintiff, TEES 
Argument for It was argued by Sir Robert Ar Sir Philip Yorke, Serjeant 
the plaintif. Cheſbyre, 1 i , counſel for he EE Yd the defendant 
Lady Anne Carew, who joined with the plaintiff, in order to throw 
the barthen off the perſonal eſtate. 5 Ap: 
Of gow That theſe ſorts of powers receive always io a court of equity a 
eB © large and favourable conltruftion ; being powers given to thoſe, who 
The con- had it not been for ſuch ſettlements, in which theſe powers are con- 
*rution of tained, would have been tenants of the fees themſelves, This uſed as 
; a teaſon by Lord Chief Juſtice Holt, for a large interpretation of theſe 
horny in caſe of Sir Charles Orby and Lord Mobun, in Lord Ce- 
It was obſerved, that theſe marriage articles want but one circum- 
ſtance, v/z. a certainty of the lands, to make em in point of law, a 
perfect execution of the power; but that this defect, viz. want of 
* P. 467. certainty, was now remedied, at leaſt in equity, by “ the ſteps that had 
been taken, in the moſt ſolemn and deliberate manner, towards the 
exccution of this ſettlement. — | r. 
What ought ft was ſaid, that a court of equity will look upon a thing cove- 
ra reg nanted to be done, and intended to be done, as done; and in caſe of 
covenants Aa legal defect in the execution of it, aid and aſſiſt that defect: But 
upon valuable indeed this muſt be underſtood of ſettlements, executions of powers, 
tions, equity ©. founded upon valuable conſiderations, Agr voluntary ones. 
looks upon as done. | "I | 


Tnſtances of The preſent caſe, the caſe of a jointure, which is always fayoured, 
defective ©xe* becauſe it comes in lieu of dower. 8 


powers aided by equity. 


2 Vern. 741. Ontons and Tyrer was a caſe before Lord Cowper, where a former 
caſes will appearing to have been cancelled, for no other reafon, but be- 
A will * cauſe the teſtator thought he had made another to the ſame effect, 
ch proved not to be duly executed; it was determined, that equity 
don, fer ß Would {et up the former will again. | 
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* 


In the caſe of Parker and Parker, à man having power to charge Rep. of caſes 
lands for younger children, by a writing under his hand, atteſted by r 165. 
three witneſſes, did in fear of ſudden death, and being abſent from churge lands 
home, by a paper atteſted by two witneſſes, charge his eſtate with for younger 
ol. for his children; and this defect was ſupplied, becauſe oc- Side in 


— — 
* . 


caned by his being abſent from home, and fv not being able to 1 
have « ight of dhe deed, where this power was contained, 2 


1 Chancery Caſes 264, Smith and Albion. The power was to — 
charge lands, by deed or will in writing under hand aud ſeal; the Power to 
deed iv which this power was, was a voluntary one; and in the exe- dee 
cution of this power, the circumſtance of a ſeal to the will was want- band and 
ing; yet this defect was aided. For circumſtances are but cautions feal ; feat 
to prevent impoſition, the ſubſtantial. part is to do the thing ; and 2 
therefore when it is clear and indubitable, that the thing was deſign- For where the 
ed to be done, the neglect of circumſtances ſhall not avoid the act in intention of 
Fer”: 35 2 | — Plaiply ap- 

wel | 1770 ee 

Chan. Rep. 29, Hele and Hele, It was ſaid, that if de facto the — 

power had been executed, equity would have ſupplied the defects; <= ameyed | 

far circomſtances are only annexed to powers to prevent frauds, ly * 
In the caſe of Peach and Vincbelſea, Lord Cowper ſeemed to be uad. 


of opinion, that in caſe of a covenant to convey land, the money be- Tore . 
ing paid, a judgment confeſſed to a creditor, between the time of the tered into for 
covenant and the conveyance, ſhould not affect the purchaſer ; be- nee. 

cauſe in equity the land is eſteemed to be ſold from the time of the sey pad. 
covenant. | . tho' the ven- 


2 , daor conſeſs a 
judgment before conveyance, yet the purchaſer ſhall hold the land. 


' Juſtice Powell, in his argument in caſe of Batb and Mountagu, ad- In caſe ofs 
mits, that even in caſe of a revocation, which is not ſo much fa- ce r. 


voured, a court of equity may interpoſe ip a caſe of diſability, as if the walities and 
Duke of Albemarle had taken the deed over with him to Jamaica, 33 
and there having an intention to revoke it, had gone as far as he 2 1 
could, by making his will with fix witneſſes, that this ſhould have ceffty) ſhall 


been made good, tho Hone of the witneſſes were peers, becauſe of 1 by 


the diſability he was under to 185 peers. x Rep. ofcaſes 
It was argued, that tho' poſſibly it might be objected, that the pre- +1 4 


ſent caſe did not come ditectly within the authority of the * 
quoted, becauſe here the plaintiff did not come into equity to eſtab- equity 14. 
liſh a conveyance already executed, and only attended with ſome 
trivial legal defect, but to ſet up a conveyance that had not been at 
all executed; yet it did within the reaſon of theſe caſes, for all the 
preparations, that were from time to time taken in order to the exe- 
cution of it, manifeſt as fixed and reſolved an intent to have 'execu- 


ted it, as if it had actually been done. 


*% 


Faſter Term 8 Geo: 177 1 

And « to ſ — properly, a deed or powerevecuted bur dW in 
ſome legal circumſtance, is really not executed in point of law at all ; 
ſo that in that cafe, a court of equity may be ſaid to ſet up a convey- 
ance not executed, becauſe i in paint. of law ge WROTE execution is 
null and void. of 

* Had this r offed tern a will, it had bad a 6514 will 
within the ſtatute of Hen. 8. and before the ſtatute of Fraud; for: 
that ſtatute does not require the will to be of the hand- writing of the 
teſtator, but only to be reduced to writing by his directiorn. 
Covenant io A covenant to ſell and convey, ſo far conſidered in equity, as that 
ſell aud con · the court will compel the heir to join in the ſale, tho ba be to his 
vey, eqQuity diſinheriſon; for the money will 50 to the vrucgr, 


* P. 469. 
Stat. 32 H. 
8. 


will compel 1 
the heir io join in the (ale. 9227 4 5 ; 


But where © It is true that wheres tenant in tail contratts for the ſale of len, | 
—— and . dies before execution, the court will not carry this into execution? 
and dies be- againſt, the iſſue, But the reaſon, of this is, becauſe it is contrary to 
fore ae er the, intention of the firſt dongr, who deſigned 28 the ſtatute de Donis 
36 8 Gakle fays, that the eſtate ſhould remaln in the blood, Ge. 

Star, ge doi But yet if a tenant in tail having a power to make leaſes for three 
rel (= lives, ſhould covenant to make ſuch a leaſe, and, die before execution: 
power ta. the court would carry this into execution . png the wn the; they 


make — ould a ſale. | Wu 462 
for three * not | | 1 £2 56011 
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neon | Barkham and Barkham Was A a caſe, in the Lord Somers 45 ting, 
lach z leaſe, wherein he decreed, a defective Saen to be made good, agaiglt, 
why * thoſe that claimed under a marriage ſettlement, and withia the con- 


wikhe 


ſideration of the marriage ſettlement. 55 
There may poſſibly be caſes, where a court of equity has refuſed to 
veyanaes not do this, viz. to ſupport, or make good conveyances, defective in 
much a- ſome legal circumſtance ; but then this has been when it wWas de- 
voured. manded in fevour of voluntary proviſions, We 
This 5001. per annum jointure, but a ſmall incumbrance, in com- 
pariſon of what the eſtate of the preſent Eicl is able to bear; and he 
is one that will be the leſs favoured in this court, upon account IE: 


being a volunteer, 


Deſects in vo- 


luntary con- 


p. 470. It was forther urged, that as accident is one great branch of the 
Accident one juriſdiction of this court, no caſe could ever come before it, attended 


Aae e with more aud ſtranger incidents of a nature, to be intitled to re- 


oictian af the. lick, than the preſent. 
core The. great dithculty of finding out lands free from thoſe incum- 


1 brances mentioned in the original power, death of the ſteward, fear 
to come up to London on account of the ſmall-pox, the accidental 
viſit of Mr. Sandys, the illneſs of the Earl, his Lady's tenderneſs for 

his health not ſuffering him to be diſcompoſed by buſineſs, and the 
ſuddenneſs of his death when the phyſicians thought bim out of 

danger, 


A 
— 


1 


Hader Term 8 Gen, 1. 


danger, wall {6 nzay accidents concurring to provent the exccutio 
of cis deed, and hich cry for relichin this count we 


It was Bkewife fad, * the opinion of coundal | in this Y would 
be conſidered as a a favourable circumſtance, who all informed the 
Earl, he need not be uneaſy ; une — court af equity would 
conſider this deed as "PR, cx 


Mr. Ceper, dung for the p fem Bull, The lere is Por the de. 
not whether a cout of equity will ſupply ſome flight defects in the ſendant. 
creation of a power; but. whether this. court will entirely ſupply a 
do- execution; and ihr in fayour of a perſon pot without remedy, 
Far ſhe has a covenant that binds the heir. at law, and the perſonal 
eſtate that the heir as Axccutrix is entitled to; which (we ſay) will, 
upon inquiry, be found to amount to 2000 , over and above the 
50001. covenanted to be laid out eee the plaintiff is 
only to have her life . annum anuuity. 

So that it cannot be pretended, that in this caſe, here is any want 
of proviſion ; there is one eee to the fortune, tho' ſhe e p. 471. 
bold not ſuceed in what he now pray again the preſent Bar A ſettled 

* Lord chief juſtice Hol, in bis in the caſe of Bath and tat power 
Mauntagu, ſtrongly inſiſts upon it, as a fixed and ſettled paint in law, ought to be 
that powers are to be ſtricily rlucd ; becauſe created by N > FE 
of the land, in when caſe Hat pro ratione valuntas. 


gd: ht, as to make it a . to be done in Ne Nea or 

e F and without ſuch circumſtances, a court of ſedwe execu- 
—_ ill never do it ; it being - tanto a * and variation 9 
from the common law. | particular and 


| . bn Biden Gabe. 


As to a ſurrender in caſe of copyholds ; there is no doubt, but this 
court may ſupply a deiective ſurtender, or. decree one where there is 
none at all ; but tho' the court may do this, ſurely it is not bound to 
do this, and in all caſes, and only becauſe it is aſked, No; it is to 
be done upon. circumſtances (as equity caſes turn upon cir- 
cumſtances) and in favour of purchaſers, or perſons that in law or Salk: 187. 
equity are conſidered as purchaſers ; as a wife and children unprovi- A decree to 
ded for. Therefore Lord Somers in the caſe of Kettle and Townſend, bn af 
decreed a conveyance of a copyhold in favour of a grandchild unpro- copybold in 
vided for ; but the houſe of Lords reverſed the decree, as thinking the grades, 
court had gone too far in extending this power to grandchildren. rey 
And this court has 1 ſurrender in cal ora book of 
2 wife provided tor before. | 


+ "Mn id 
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AN If the caſes quoted for the plaiti® be-te-condered, — 
E . ſtances will be found attending upon them, 3 
vided bo many authorities in favour of this 11. Earl now defendant” 


My $407 147 2 r di Een 1223; omt£2Þ 
Biſcoe v. Cartwright 1916. "Rep. of cafes Bed 191% | 


1 0 As to the caſe of ' Smith 4% Me THER ROTO Hal 

cakes notice of it, in his argument in che eſe of Beth and Mauntagi 

2 Vern. 160 and according to 'bim, the —_— 5 A $710 of.c 77 ever ſhews to 

' _, proviions'madefor Younger rec, wis te r en edlent in the 
TTY caſe. "7 — al T3 the 22 110 gt 

* Zeſides, 955 


ey en rc 0 it bo po 
A Chem. Co 265, Was oniitted, when udted by the coun el 
plaintiff] which was, that an A Gitecteck ic betried 
Werber ſuch notes in ang? ire of the ron. of Rel 
Aſditon; and being le 60 be his Will, und in favour 
of younger children thus for, the Court decrerd che po vg 
well executed, tho the ci Sales of Tealing was wanting. 
But is this an authority, that the court ſhould in the Macs caſe, 
| 0 favour of one ſo aàply provided fot otherwiſe, e the execu- 
Pc z ow of a power 2b one, white it was not executed at all? 
25 666. As for che. caſe of Hele and Hele, it is indeed the caſe of a jointur, 
WERE 1. | :7bor as there is no decree in it, the authority of it catnor be 
a gd the counſel in quoting” it, ſeemed to make uſe of It vader th 
a head of accident. But certainly, the pretence the plaihtiff ſets 5 to 
be telieved in this court, under the head of that branch of the Jurif 
Ant. 470. disdion of it (accident) is the moſt groundleſs in the Word. " 
The articles were made in the year 1715, the Earl died in, 1719, 
© four years and a half intervenes, and yer, according to them, it muſt 
de eſteemed an accident, that be died before be could Fi the ferile- 
ment, in purſuance of the articles ; and to ſüppott this part of the 
. caſe, the evidence gives us a hiſtory of his /eward, his gaut, the doctor, 
and the bath, 

If it muſt be looked upon as an accident that a man dies in four 
yeats, Why not in eight ? Nay in cighty ? I know not W es put 
the bounds, 

Were it proper or convenient to enter into the particular circlum- 
ſtances of this noble family, it would appear, that the preſent eat] x 
not ſo amply provided for, conſidering all the incumbrances upon bis 
eſtate ; and therefore it would be ſtill harder for this court to inter- 
poſe to his prejudice, and in favour of one otherwiſe ſo well provided 

| for, as this lady is. 
* P.473. Jo the caſe of Sir Charles Orby and Lord Mobun 4 Ann. where 
2 IP 531» Lord Cyuger was aſſiſted by chief juſtice Holt and other judges, a bill 


P. 472. 


der io was brought to have a defective execution of a power of making 


wake leaſe, leaſes ſupplied. In the power it was expreſly enjoined, that the, at 
erving tk 


ancient rent ; ancient rent reſerved in the leaſe, but not ſaid what that was. | 
cient 
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2 
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cient tent ſhould be reſerved ; in the execution of the power Leaſe held 


in fayour of ber huſband, to revoke the uſes and limit new ones, A woman”” 
writes to one to prepare a dec to revoke the uſes, and ſettle the ſame 2% » fet- 


tlement in fa- 


upon ſuch a relation ; in which letter ſhe takes notice of this power voor of ber 


| or for revoking 
carl. it had been a it eule. 
ait, r ment, and to 


* Mr, Talbot. It muſt be admitted, that the limitation, by which“ P. 474. 
the preſent carl enjoys, is a voluntary conveyancea But then it muſt Ant. 496. 
be conſidered, that he claims under the will of the father of the late 
Excl; and ſo by a title paramount to chat of the late Earl, who wWas 
himſelf a volunteer; and then I do not ſee, how one volunteer de- 
ſerves more favour than another. So) 2*: 55; Iv] 

It is ſaid, that the preſent Earl claims under a limitation clogged 
with this power, which is true. And had Earl Gilbert been pleaſed 
to execute that power, which he was per fectty at liberty to do or not, 
the preſent Earl muſt have ſubmitted to it; but ſince the power is 
unexecuted, it is juſt the ſame, as if there had been no power. at all 
ever created, 5 a dal 

The executing, or not executing of this power was a meet contin- 
gency ; and as the Earl muſt have been bound, if the leſs favourable 
contingency had happened, very reaſonable that fince the more” fa- 
vourable contingency has happened, he ſhould enjoy the benefit of 


The eſtate of the preſent Earl is already clogged with twoiconG- 
derable jointures now ſubſiſting, and other incumbrances ; ſo that 
were the intention of the creator of this power of any weight, it is 
ONE” 2 | very 


z ! xk —2 — 2 —-„— 2 2 — — 


"Eaſter Term 8Geo: 1. 


8 peobable, he would not chooſe to have the eſtate of the family an 
incumbered at once with ſo many jointures, which does not ſo well * 
anſwer the end propoſed by him in creati mn. the fup- ne 
> potting the honour and dignity of the family. | 
Ant. ge.. lt has been laid, that 3 point bf law, an 
execution of the power, If this were fo, te plate whe the 
remedy at law, not in equity. 
- But there is not che leaſt. colour for this... For it plainly appear 
- fron the wording of the articles, that however it wight be primatily 
I 1 — intention of the parties © have made this ſettle · 
* P; — york wil yet that hep rover 
intended to» confine and reſtrain themſelves to it. 
Tue covenant. is, that Karl Gilbert, or: bis deirs, at the requeſt of 
the lady's father, Ce. ſhall, by deed indented, &fc.: acconding to the 
reſeryed by the will of the ſaid. Earl's father, or arherniſe, 
Ladd or procure io be ſettled, lands of the value of good per ama 
for her jointure. 
The words or #therwife ſet the articles looſe and at large n to the 
. for very evident that the ſettling of any lands, tho” not wich- 
— — Very CHANTS, 


T4 542.8828 


F 
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r of, is a 
"dons to a joi nce of it, ſhe 
has — upon the perſonal covenant, which binds Earl Gilkert and 
his heirs 3 and if there are aſſets ſufficient for that purpoſe, theſe are 
proper to be applied in ſatisfaction of this covenant. And to make 
the largeſt and moſt favourable conſtruRion for her ; ſhe can only be 
eſteemed a purchaſer with reſpect to us, pro tanto as the aſſets fall 
ſhort of this 300 J. per annum. 

It . ſaid, that Whatever à man does not give away from 
himſelf, remains in him; and that whatever powers are reſerved by 
the donor, (being part. of the old dominion he had over his own 
eſtate) ought to receive a large and benign interpretation. 

This rule tho true, not applicable to the preſent caſe ; for the per- 
fon againſt whom this power is deſired to be executed, is one that te- 
* P, 476, ceives his eſtate from * the ſame bounty, that he who ſhould have 

exerciſed it did ; and conſequently fince both claim under the ſame 
title, and from the ſame donor, the one cannot challenge more fa 
vour than the _ higheſt A 4 
Rules of law, It is a matter importance, that rules of law, 
the bound · boundaries, and fences of property, ſhould remain fixed and 9 


ries and ſen· 
ces of pro- 4 


Perty. 
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| 
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and be never broken in upon but with very good reaſon, and that 
too as ſeldom as poffible; z and conſequently, a Court of Equity will 
not be forward to do it in favour of volunteers, 

Therefore in the caſe of Arundel and Philpot, mentioned in the 2 Vern. 69. 
cas of Bath and Montagu, where there was a ſettlement with;a Ove makes a , 
power of revocation, 'upon the tender of a guinea ; the plaintiff --——W 
claiming under a latte ſettlement, made in purſuance of this power with power 
of revocation, could not prevail to ſet aſide, the firſt ſettlement, of revocation 
cven in a Court of Equity, fot want of being able to prove that —— ow 


little circumſtance of the tender of a guinea ; but being a volunteer, afterwards 


IE 


was ſent to law to have it tried, revoked or not revoked, | Indeed at — — 
: er volunta- 
law the party was ſo fortunate as to prove the tender, e ſettlement ; 
| of the ſame 


lands to different uſes 3 bat he tener of he gains rA NERD. the court refuſed to ſet aſide the firſt 
ſettlement. . re 


Tenant in hl vented to ſell, received the money, ſtood * Cafes of La. 
contempt to this court, for not ſuffering a common recovery, and n and 
died in contempt, without doing of it; yet this court, would not Willen: 


Weale and 


compel __ iſſue to do it. ; | | Lower, Pow- 
ell and Powell. 2 Vern. 306. 


It is ſaid indeed, That the h of this is, becaaſs it is in in deroga- Aut es. 
tion of the intent of the donor. But this though ſpecious, and what. 
might have held at the time of making the ſtatute de Donis, cannot 
be ſaid with any reaſon at this day; for whoever gives an eſtate- 
tail, muſt be preſumed to intend to give it with all the legal advan- 
tages. And as every body is preſumed to know the Jaw, the donor 
muſt be preſumed to know, that by proper ways and methods, 
= _ in tail may diſpoſe of his eſtate, and be willing be 

on 

As to the power exerciſed by this court in matſhalling of aſſets; , 
this court never-does it in favour of a reſiduary legatee; ; and where. 
it is done, it is done for the ſake of paying debts, and in ſuch a man- 
ner, as the creditors- might have done themſelves ; and therefore 
where the heir at law can have no reaſon to complain. 


A , 8 H. HE 78 AFR 2703 78 


P. 477. 


It was xs replied for the plaintiff, That notwithſtanding what has Replication 
been ſaid to the contrary, this is a favourable caſe; being that of a for plaintiff, 
Lady who brought a great portion into the family, and will other- 
wile be ſtripped of a great part of that jointure, ſhe covenanted and 
paid a valuable conſideration for. 

As to the objection raiſed from thoſe words | in the covenant, or 
ctherwiſe 

It is capable of two anſwers, 

1/2, That it is a common caution, or r phraſe made uſe of by con- 
veyancers to , prevent any danger, that may ariſe from miſtakes, or 
miſrecitals ; Or, 

Vor. x. 40 2dtr, 
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ay, It may relate to the manner or form of the conveyladice,; 
for very improbable that it ſhould relate to lands not comprehended 
in the power, the Earl at that time haviog ao other. Wee) 
Ant. 467; In the cafe of Smith and Aſhton, in 1 Chan. Cuſes, the doctrine is 
471. fully laid down, That circumſtances annexed to the execution ef 
powers, are but in che nature of cautions to prevent ſurpriſe ; and 
therefore when the intent is plain, a Court of Equity will diſpeoſt 
with them. And as that caſe is quoted by Mr. Juſtice Powell, ia the 
cafe of Bath and Mountagu, it is entirely put upon the accident of 
death preventing the execution of the power, r 
Aut. 468, Eee of Hele and Hele, 2 Chan. Rep. 29. was a caſe of a non: exe · 
472+ cution of a power; and though there was no decree, yet the Lord 
Chancellor by directing the plaintiff to amend a fault diſcover in 
the bill, plainly declared what his ſenſe was, a 
*P. a8 *'The diſtinction has always been taken between ſettlements per- 
47 fectly voluntary, and thoſe founded upon a valuable conſideration. 
Mr. Copper has indeed advanced another of proviſion, and no pto- 
' viſion ; but cired no caſe in maintenance of this diſtinctioan. 
In the caſe of Smith and Aſhton there was a collateral proviſion ; 
and fo it is an authority againſt that diſtinction. 
Proviſia os Indeed in caſes of voluntary conveyances, the court has thought 
no rende rhe matter of proviſion or no proviſion fit to be regarded; bat never 
voluntary in conveyances founded upon a valuable conſideration, 
E. As to the objeftion, That had this power been reſerved to the 
Adele party himſelf, it would have received a large interpretation; bat 
founded on being to remainder- man it muſt have a ſtrict one: | | 
valuablecon- ' It may be anſwered, That this is a power reſerved to a ſon, who 
9 without this ſettlement, being heir at law, would have had the whole 
fee in him ; and therefore is entitled to the ſame favour ; which is 2 
reaſon allowed of in caſe of Sir Charles Orby and Lord Mobun. In- 
deed as to the caſe itſelf, it was ſaid to be fit to be left 40 the law; 
becauſe a valuntaty and peeviſh execution of the power. 


Ant. 473 The caſes of Piget and Penrice, and Arundel and Philpet, were 


court, and voluntary ; ſo that though the court denied relief, they 
did it upon grounds that we admit of. 

Ant, 476. As to the caſe of tenant in tail; it is contrary to the intention of 
the donor, at leaſt the primary one; though the law gives the ten- 
ant a power to defeat this intention, in a proper manner, 

stat. de Donis, It is contrary to the ſtatute de Donis, made in ſupport of this in- 
tent of the donor; and though this ſtatute has been ſo expounded, 
as that by feigned actions, &c. yet if that particular way chalked 
out by the law be not complied with, a Court of Equity may re- 
fuſe to interpole, 


476. caſes relating to powers of revocation, not ſo much favoured by this | 
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An che cafe of Lady CM ford and Exrl of igen, a 
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F. 479. 


| $ 2 Vein. 279. 
in Ireland. Upon his marriage he covenanted accordingly to ſettle 3? of Cafes 
; Jointure of 1800 L per Au, "(end to bis Reward in Ireland for Oacheng 
culars, which were fent, and the conveyance made; but after power to li- 
death it was found hat Th lands did not amount to mote bal * 
600 f. per Annum. A bill was brought againſt the remairider-man Ann. — 
to bare che jdimtate com plented; and decreed by Sit Nicholas Wright uon vpon 
againſt the inder-man. 11 & marriage to 


ſettle 1000 1. 


42 P dn ei CNY oe. The 
conveyance is made according to a particular, that was ſuppoſed to be of that value but proved only 600 1. 
per Ann. Decreed the jointure ſhould be made up by the remainder man. . 5.x Kine 


That die in the will of Earl Gilbere, wherei be. gives ber au. 406 
3000 d. over and above what was ſettled upon her by the articles, a 
plain proof, that" he did look upon the articles as a good execution 
the powet by way of appointment, l 

As to What was kg, at this caſe cannot fall under ;the head of Ant 47:. 
accident, becauſe the Earl lived ſo long after the marriage :.... .. 

It is eaſy to anſwer, That four years of more may be as much 
apologiſed for and covered by accidents as one; and whether the 
preſent caſe be not ſuch a one, mult be ſubmitted to the court upon 
the evidence. : 7 85 


Lord Chancellot Parker : As to the 500 l ptr Amun, che Lidy cott. 
Coventry bas certaintly a very ſttong, and a very favourable cile ; 
thete can be no queſtion whether, though thete may rom hitter; the 
ought to have it. | al 

It does hot appear to me, but that the beit at law may literally 
perform this covenant ; and then the controverſy will be only be- 
tween the preſent Earl and the heir at law. 

I do not believe, the defendant im her anſwer, lobe upon the 
5000 1. depoſited for 2 parchaſe, as aſſets. Whereas the plaintiff be- 
ing intitled to intereſt only for her life, the geverſion is aſſets. | 

* Suppoſe the plaintiff had brought her action at law, upon her « p. 480, 
covenant, agwinſt the heir at law ; it deferves to be confidered, whe- 
ther the heir at law could have come into this court, to have been 
relieved againſt the remainder- man, and to have had this land ſet- 
tled in cafe of his perſonat eſtate, and diſcharge of the covenant laid 
on him by the anceſtor. | 

Abſurd to imagine, That the words or ofb4#40ie ſhould relate to 
the matmet of the conveyance ; or that the ſettling of other lands, 
to the value of 500 J. per mum, thin thoſe comptehended in the 
power, would not have been a full performance of the covenant. 

And impoſſible that the heir making a ſettlement upon his mother, 
could be ſuppoſed acting in purſuance of a power, enabling a man 
to ſettle land upon his wife, for her jointure. 

I This 
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This is a caſe of great importance. Marriage ſettlements and ex- — 
ecutions of powers are of daily uſe; and therefore I ſhall e ter 
cautious of making precedents. ' no 

I will not determine it without the aſſiſtance of ſome of the * 
judges ; in the mean time I will direct an inquiry into the aſſets, het 
that ſo I may know how far Lady Fl is ere in the lic 
queſtion. 
7 The preſent Earl being only tenant for life, no "derres that Len wi 
make will bind the iflue ; and therefore more, ſafe. for the Lady 10 he 
have a ſatisfaction out of the aſſete upon the covenant, het there be th: 

| enough-to anſwer all her demands. 

N. B. When the cauſe came on again, the Jags whit Lofd 
Chancellor called to his aſſiſtance, were of opinion, That the mar- 55 

tiage articles entered into by Earl Gilbert, together with the deed of of 

ſettlement, ' drawn by his direction in purſuance bf the ſaid articles, bit 

was ſuch an execution of the power reſetved in the will of Earl qu 

| Thomas his father, as was binding in equity. And accordingly it 7 

* P. 481. was decteed, That the Kale ſhould have “ for her j e the 
lands mentioned in the ſaid intended ſettlement. A 


1 


yy Hil verſus Filking 8 ur. Tb Cane, 
WH AC 
2 Om baving no children, but only a | grandſon and 
Stat. of 11 & grandaughter, and being a Roman Cabolick, ſhe made her 
din I will May 8. 1716. by which. will ſhe deviſed ber eſtate to thre 
tholicks, ttuſtees, whereof two were Roman Catholicks, the third a Protel- 
tant; che eſtate ſhe deviſed to be ſold for the payment of her debts; 
ſhe gave 100 J. legacy to her grandſon, that was her heir at law; 
the ſurplus ſhe directed ſhould be paid to her grandaugther, at her 
age of 2 1. or marriage; provided that ſhe married with the conſent 
of the two Popiſh truſtees, the Proteſtant truſtee being to be uncon- 
cerned in that affair, , Having made * will ſhe died in Fu 
1716. 
| = Auguſt 1717. the grandaughter þ a | Proteſtant, by the 
conſent of the Popiſh truſtees. At the time of the death of the 
grandmother, the grandſon was but nine- years of age, and educated 
in the Roman Catholick religion. The grandaughter at the time of 
her marriage was fifteen, and likewiſe educated a Papiſt, and pro- 
: feſſed that religion, at the time of making the will, and of the death 
of the grandmother, and at the time of the marriage. Both grand- 
ſon and grandaughter have fince conformed, taken the Phr'. &c. 
before they came to the age of eighteen, 
It was the perſwaſion of witneſſes examined in the cauſe, That 
the true motive that prevailed with the grandmother to dilinberit 
her grandſon, her heir at law, and give, her eſtate to the n 
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ter, was, that the grandſon being but nine years of age, (he did 

not know but he might eaſily be brought up a Proteſtant ; but the 
grandaughter being fourteen years of age, and ſo better grounded in & P. 482. 
her principles, ſhe hoped would firmly adhere to the Roman Catho- 

lick religion. | | 

Though the Popiſh truſtees conſented to the match, and that 

with a Proteſtant ; yet nothing was ſettled upon the wife, but barely 

her own fortune; and that too ſubject to a power of revocation by 

the huſband and the Popiſh truſtees. AI 


Queſtion now before the court was; Whether this deviſe to the 
ndaughter, was not void by the 11 & 12 V. 3. and ſo the grand- 
2 intitled to have the truſt of the reſidue, decreed to deſcend on 
bim, as heir at law, and having taken the oaths, Sc. as that act re- 
quires, within fix months after the age of eighteen? 
This point depends upon two clauſes in that act. 

The firſt clauſe enacts, That from and after the 29th of September 
1700. if any perſon educated in the Popiſh religion, or profeſſing 
the ſame, ſhall not within fix months after attaining the age of 
eighteen take the oaths, &c, ſuch perſon ſhall in reſpe& of himſelf 
only, but not in reſpect of his heirs or poſterity, be diſabled and 
made incapable to inherit or take by deſcent, ' deviſe or limitation, 
in poſſeſſion, reverſion or remainder, any lands, tenements or here- 
ditaments ; and that during the life of ſuch perſon, or until he or 
ſhe ſhall take the ſaid oaths, &c. the next of his or her kindred, 
which ſhall be a Proteſtant, ſhall have and enjoy the ſaid lands, &c. 
without being accountable for the profits, 97 | 

The ſecond clauſe enacts, That from and after the roth of April | 
1700, every Papiſt, or perſon making profeſſion of the Popiſh te- 
ligion, ſhall be diſabled and made incapable, to purchaſe either in his 
or her own name, or in the name ” any other perſon or perſons, 
to his or her uſe, or in truſt for him or her, any manots, lands, 
profits out of lands, tenements, rents, terms or hereditaments, 


Sc. 


It was argued for the grandſon, the heir at law, That it can- p. 483. 
not be diſputed ſince the caſe of Reper and Radcliſt, that though the For the plain- 
eſtate is deviſed to be ſold for the payment of debts; yet as to the Re- * 
iduum, it muſt be confidered as a deviſe of land. 5 

It muſt likewiſe be admitted fince that caſe, That the word Ant. gs, 234, 
Purchaſe in the ſecond claute does include deviſes, and all man- 42. 
ner of ways of coming to eſtates in oppoſition to deſcent ; and con- 
ſequently, that if the grandaughter be a perſon that falls under the 
ſecond clauſe, this deviſe to her would be void. 

As to the deſcription of the perſons, to which the word Purchaſe 
in the ſecond clauſe does relate; it is only a Papiſt, and one pro- 
feſſing the Popiſh religion. And certainly the grandaughter, who 

Vol. X. 4 is 
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is proved to have been educated in, and to have profeſſed the Po- 
piſh religion at the time when the will was made, when the teſta- 
trix died, (the time when the right to the Refiduum veſted, though 
it was to take effect in futuro, "viz. 21 or marriage) nay at the 
time of the marriage, and ſo zealous in her religion as to declate ſhe 
would be torn to pieces by wild horſes before ſhe would turn Here- 
tick, muſt be eſteemed one that comes within the deſcription in the 
at, 4 Papiſt, or perſon making profeſſion of the Popiſh religion. 
And though ſhe has ſince conformed, yet fince ſhe did not do ſo at 
the time when the teſtatrix died, the time when her intereſt veſted, 
the ſubſequent conformity will not replace that intereſt which is 
now veſted in another. All this is ſo plain that it could not in the 


| leaſt be controverted, were the queſtion ſingly to be determined op- 


on this clauſGG. | 
But it may be objefted, There is another clauſe in this act, and 
care muſt be taken, that ſuch an interpretation os got upon both 
theſe clauſes, as to make them conſiſt with one anather. And this 
the counſel for the grandſon owned there muſt ; but infiſted that 


P. 484. % putting of this conſtruftion upon the ſecond clauſe, would not 


Far the de- 
tendant. 


contradict any thing enacted by the firſt, 

For whoever confiders the act well, will find, That the law- 
makers intended by the fiiſt clauſe to have regard to the eftates 
that then were in bei And as to theſe it is plain, That the a& 
never intended to break in upon, ot interrupt the courſe of the de- 
ſcent; but only to create a temporary incapacity or diſability of ta- 
king the profits, removesble ty conformity before ſuch an age. 

And though the word Deviſe be in that clauſe ; yet it muſt be 
underſtood of ſuch deviſes, as are defigned to prevent the deſcent ; 
and conſequently muſt relate to ſuch, deviſees, who being heirs at 
law would have taken by deſcent, had it not been deviſed to them. 
And had they not done this, they had done nothing; for the act 
might have been evaded with all the caſe imaginable. 

As by the former clauſe the ſtatute provides for eſtates then ſub- 
ſiſting ; by the ſecond it intended to provide againſt all new acqui- 
fitions by. perſons profeſſing the Roman Catholick religion, And 
here the legiſlators thought it reaſonable to provide againſt this, not 
by creating, as in the former, a temporary incapacity removeable by 
conformity; but a total and abſolute incapacity to take at all. 

As the grandaughter appears thus plainly to have been within the 
deſcription of the laſt clauſe ; ſo it is no leſs plain, That the grand- 
ſon, being heir at law, has by his conformity, within the time pre- 
ſcribed by the act in the firſt clauſe of it, put bimſelf in a capacity 
of taking by deſcent, as heir at law, 


In favour of the grandaughter it was argued, That the great de- 
ſign of this act of parliament, was to encourage Roman Catholicks 
to turn Proteſtants, by making it their intereſt. ſo to do: Whereas . 

I this 


Fr. ng ss. 


92 


S 238 838821 


co 


r 2 &% 37:3: 


— WW a» VW 


Faſter Term 8 Geo. I. 


— --_—— 


this interpretation, would be a great diſcquragement ; ſince by turn- 
ing they were to receive no advantage. And therefore it was * 
inſiſted, That fince this laſt clauſe was in that reſpect more ſevere, 
and created a total incapacity, without reſtoring them upon their 
conformity, it ſhould not be extended to any that coul poſſhbly 
come within the former ; and that therefore as the firſt clauſe re- 
ſpected perſons under the age of eighteen, ſo none ſhould be deemed 

r(ons profeſſing the Popiſh religion within the ſecond claufe, but 
mk as were above that age at the time of the purchaſe. And that 
the farſt clauſe may extend. to the grandaughter is plain, the words 


being to take by deſcent, limitation or Dewiſe. 


Lord Chancellor Parker : Ws 0 | 
The grandſon ſeems to me to have a ſtrong caſe, It is admitted 
that the grandaughter is within the expreſs 'words of the ſecond 
clauſe 3 he being proved to be a perſon ptofeſſing the Popiſh re- 
ligion at the time of the making the will, and of the death of her 
grandmother, and of her marriage. e A | 


But it is ſaid, That this ſecond clauſe muſt, as to the perſons to 
whom it is to relate, be reftrained,by the firſt, ſo as not to extend 
to any comprehended iu that clauſe ; for otherwiſe, as the diſabilities 
created by theſe two clauſes are different in their nature, the one 
part of act would contradict the other, | wg 

The meaning of the firſt clauſe in this act has been very much 
miſtaken. It bas been imagined that this clauſe has relation to the 
age of the perſon at the time of the deſcent ; whereas the act ſays 
nothing at all to that matter. Fot it is plain from the act, that the 
age of the perſon has relation intirely to the time of taking the oaths, 
&c. not of the deſcent : And therefore though when the infant 
comes to the age of eighteen, the deſcent has not happened; yet 
then it is that the time preſcribed by the act for qualifying, &c. 
commences, in order to become capable of what may hereafter de- 


ſcend to him. In caſe he flips this time, and “ the land deſcends & P. 486. 


afterwards, the incapacity by the act takes place; not is this any 
hardſhip, ſince he had it in his power by a timely conformity to 
have been capable of taking it. | 

The firſt clauſe in this act of parliament has reſpe& to old ſub- 
fiſting eſtates. But whereas the law-makers plainly foreſaw, That 
if they ſhould only uſe the word deſcend, the act would ſignify juſt 


nothing; therefore the words Limitation and Deviſe were added: 


The firſt to comprehend all thoſe eſtates, where the preſent poſſeſ- 
ſor being only tenant for life, the ſon in remainder was to take by 
Limitation ; the other of Devi/e to prevent the interrupting the 
deſcent, and ſo evading the act, by deviſing to the heir at law. 
The ſecond clauſe has relation to eſtates, to be created zn future. 


And as to thele eſtates, the legiſlators thought it reaſonable to create 
not 
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not a temporal incapacity, removeable upon conformity by a certain 
age; but a total and abſolute diſability to take at all. 
From this view of the act of parliament it appears, that the 
words, in the firſt clauſe, Deviſe and Limitation, have a proper uſe 
and fignification, without breaking in upon the ſecond clauſe ; for 7 
they extend to all ſuch deviſes and limitations, as are not made 
void by the ſecond clauſe, of which many inſtances could be 
given. 1 | Wh tee 
And thus it appears that the ſecond clauſe, being intirely diſtin ing 
from the firſt, * of eighteen is intirely immaterial. 
? Even in the opinion of the counſel for the grandaughter, the le- tba 
| giſlators did not think proper to lay perſons over the age of eighreen, | 
and profeſſing the Popiſh religion, under the temptation of turning tor 
. Proteſtants ' by giving them their eſtates upon conformity; and E 
therefore the argument drawn by the counſel for the grandaughter, * 
from the intention of the legiſlators, to encourage Papiſts to turn up 
Proteſtants by giving them their eſtates again, is of no force; for inthe in 
P. 487. firſt “ clauſe it was their intention, but in the ſecond moſt evidently in 
it was not, | J 9 


' The only remaining queſtion will be, to fix the time when à per- for 
fon may be ſaid to profeſs the Popiſh religion; and this indeed will Ge 
be extreamly difficult and perhaps impoſſible, upon account of the | 
difference of capacity, education, &c. . 1 in 

I can be ſure that at one, two or three years of age, a perſon her 
cannot be ſaid to profeſs any religion at all, and conſequently not no! 
the Roman; ſo at eighteen and before, I can be ſute that perſons the 
may profeſs the religion they are, of, and conſequently the Ro- for 
man, | 80 | | mi: 

This the makers of the act plainly ſappoſed, when they enaQted, I vi 
That if any perſon profeſſing, &c. ſhall not within fix months after on 
attaining the age of eighteen, Cc. | 

But for the exact bounds, impoſſible to fix them; and they muſt 
therefore be left to the diſcretion of the Judges, who will be very thi 


indulgent in this matter, to 

* elt; 

The caſe is a new one; and therefore I will have the affiſtance of do 

the Judges. | the 

But his lordſhip directed ſome iflues at law, to bring the caſe more lay 
fully before the court. | | 

Vide infra, Trin. 11 Geo, 1. | | this 

| cre 

bar 
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Mills verſas Eden. In Cane. | 


DEN being indebted to Mills in the ſum of 500 / for his better 
ſecurity confeſſed a judgment to him. 

In Juby 1712. Eden makes his will, and deviſes his land to truſ- Care of Court 
tees to be ſold for the payment of debts, and dies. The truſtees be- —. — — 
ing dead or refufing to act, adminiſtration with the will annexed is the teſtator 


granted to * the plaintiff Milli, as being the largeſt creditor, ond ow 


that by judgment. * P. 488. 


Milli brings this bill againſt the widow, and others of his W 
tors, to have an account of the eſtate, diſcover incumbtances. 


&c. 


What was ſpecial in the caſe was this, Eden made a ſettlement 
upon his wife after marriage, of the lands that were then his father's, 
in bar of dower and thirds ; his father joining with him. The uſes 
in the ſettlement were to the uſe of his father for his life, then of 
the mother for her life, remainder to the uſe of Eden for his life, 
remainder to Mary Eden his then wife (the defendant). for her life, 
for her jointure in bar of her dower, thirds, &c. remainder, 
Ec, 

The father was alive at the time when the defendant Eden put 
in her anſwer ; but died before the hearing of the cauſe. She by 
her anſwer waives this ſettlement, as being made after marriage, and Jointures. 
not to take effect in the original creation of it, immediately upon 
the death of her huſband, as the ſtatute about jointures requires; 
for the father might outlive the haſband, and in fact did ſo, and fo 
might the mother; and though they are ſince dead, yet that 
will not make the jointure more binding: She therefore inſiſted up- 
on having her dower. 


But the Lord Chancellor ſeeing in the caſe, That if ſhe waived 


this ſettlement, theſe lands would go to the heir at law, not ſubject 1 


to the payment of any debts, ſince it was never part of the teſtator's 
eſtate, the father outliving him; and that if ſhe was to have her 
dower; there would not be affets to pay (as the counſel ſaid) 5 5. in 
the pound ; and ſo that the wife did this, in favour of the heir at 
law, to the prejudice of the creditors, 


* He decreed, That ſhe ſhould take this eſtate for her life, under # P. 42g. 
this ſettlement ; but that (he ſhould aſſign it over in truſt for the 
creditors, who ſhould convey to her a third of the land of her huſ- 
band, for her dower, free from incumbrances. 


He ſaid, That this was no more than what was agreeable with 


what the court des in other caſes ; as in decreeing a judgment 


Fort, X. "*.* creditor, 
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creditor, who has his election at law to reſort” for his ſatisfsction to 
either real or perſonal eſtate, to make 2 Nl as D_ 
contract creditors may not be defrauded. - 


| Cock and Goodfellow. Tn Gone: BON. 


JALTER COOK deviſes by his will one third of his perſond 

eſtate to his wife, the other two thirds to be equally divided 
ao his children, with the advantage of ſurvivorſhip, in caſe any 
of them died before they came of age. He made ſeveral, and among 
the reſt, his "wife, guardians of his children. He directed, "That 
the eſtate of the children ſhould be placed out to intereſt, or other 
way of improvement, by the conſent of the majority of the guar- 
dians ; and he further directed, That his wife ſhould have the ad- 
vantage of the improvement of two thirds of the eſtate of the chil. 
ren, "without any account, for their maintenance; and that the in- 
tereſt'of the other third ſhould go towards the increaſe of their for- 
tubes. He makes his wife exerutrix, and dies in Auguſ 1712, 
leaving behind hum a very confiderable eſtate, both in money and the 
ſtocks. 7 . 

His ene che will, and takes poſtſion of the eſtate, | | 

In May 1714. Peter Vandermaſh one of the wife's brothers died, 
and left in money to the children about ® 2 500 J. which money 
cute into the hands of their mother. 

It was proved by the book-keeper, That immediately upon the 
death of the father, an account of the whole eſtate was taken, and 
an exact eſtimation made of What each child's ſhare came to; and 
that the accounts of every child, with the intereſt and income be- 
longing to his fortune, were with great exactneſs kept ſeparate and 
diſtinct until the year 1719. when upon caſting up the account, 
the whole eſtate belonging to the children was found to amount to 
about 240004. 

In May 1720. Mrs. Cock che mather, trated of a match for her 
eldeſt fon, with a daughter of Lord Trevor; and by marriage ar- 
ticles it was agreed, that 5000 /. ſhould be paid by the mother Mrs. 
Cock, and 50004. by Lord Trevor, into the hands of truſtees, to be 
hid aut in land, and fettled in the uſual way of marriage ſettlements. 
Mrs. Cock covenanted beſides, That ſhe would purchaſe 100 J. pe- 
Annum, and ſettle it to the ſame uſes as the former except the join- 
ture. 

About this time, Mrs. Cook 972 out about 10500 J. in a . 
| ob land of one Sch. 

Mrs. Cecꝶ all this time carried on a very great trade. In Ofobir 

1720, her brother Vandermaſb in Holland ſent her word, that though 
ho bad in effects more than enough to anſwer all demands; yet ſo 


great 


| 
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1 1＋ upon. Ne, occaſioned by the fadden Gull of credit 
ud, that ualeſs ſhe would ſupply him immediately with 


money and Gr to the amount df 40,000 J. he could not ſtand 


it. 
Mrs. Cork complied with hit defire ; but at the ſame time, iz. 
the 19th of Oeber 1720. ſhe makes. a deed, wherein taking notice 
to her chil- 
dren, and of the will of the uncle and what he left them, and of 
the ſum that due to the childten upon an actount taken in 
the year 1719. and of the anacriage articles of her Ton, by which. 
9000 1, was to have been 
Annum purchaſed, &c. ſhe covenants that for the better ſecuring 
what thus appeared to be due to her children, ſhe would immedi- 
ately transfer to truſtees, Wc. all that ſhe had in the ſeveral 
funds; and whereas the books of the Suat HG company were then 
ſhut, ſhe declares, that as to the Sauth-Sea ſtock, ſhe was but a 
nominal truſtee for her children, che ſtoch baviug been bought with 
their money; and that as ſoon as the books wele open, the would 
transfer, Sc. And in the ſame derd, the eſtate N ſhe Sp wif 
her life, was conyeyed to the truſtees fot gy, Year ſhe ſhould 
live ſo long, 2s a further ſerurity fot her children ; — eſtate like- 
wife 2 by her of Scot, with a view, as the faid, to have 
made good N articles of her ſon, was conveyed to ttuſtees 
for that pu The truſtees (the childrens demand fatisfied) 
were to fan 50 of the ſurplus to the uſe of the mother. All the 
ſtocks that were trans ferrable, were transferred next day. 


The 6th of December Mrs. Cock became a bankrupt 3 the children Great queſ- 
of Mrs. Cock bring their bill, to have this deed eſtablifhed, and to don was, 


have the preference of Mrs, Coc#'s creditors. | — 


y 
for ſecuring juſt debts.due to children at a time ſhe had fears of becoming à bankrupt, (though two months 


wire the denn as i del be tae, as eſtabliſhed gt che reſt of the creditors ? 


It was argued in favour of the children, That this deed being Argo 


made two months before any act of bankrupcy, and for ſecuring that, 3 of the 


to which the children had a juſt demand, was a good deed. 

It was ſaid, if the ſpecifick aſſets of her huſband and brother bad 
remained in her hands, unblended and unmixed with her own, and 
then this misfortune had befallen her, there could have been no 
queſtion, Whether the childrens eſtate could be ſubject to the 
mother's debts ; and therefore the queſtion can only ariſe, from the 
mother's having blended and mixed thoſe aſſets belonging to her 
children, with her own eftate and trade. 


* And fince this was an act, that it was impoſſible for the chil- P. 492. 


dren to prevent, and from whence they could not receive the leaſt 
poſſibility of — but 188 be very great ſuffeters, the 12 
| ther, 


to & truſtecs for, Ge. and 1001, per P. 491. 


n 
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ther, if ſhe bas been guilty of it, has broken the truſt repoſed in 
R 1 | = | 
Now if the mother, being ſenſible of this, has by this deed en- 


deavoured, as in juſtice and conſcience ſhe ought, to prevent any 
incoavenience they might otherwiſe have been liable to, from that 
wrong ſhe had done them, in mixing their eſtate with hers, hit as 
it is an act of juſtice to her children, will be always favoured in this 
court. | | | | 
It would be very ſtrange to ſay, That if Mrs. Cock has been guilty 
of a breach of truſt, the aſſignees who ſtand in her place; ſhall take 
* advantage of it, when ſhe herſelf could not; and that in conſe- 
gence of this, the eſtate. of the children ſhall be veſted in the aſ- 
gnees for their advantage, | 347 2 
This deed has done no more for the children, than poſſibly, 
1 7 by a bill brought in this court, ſhe might have been compel- 
to. 1 of | g, 2" | 
> ven 564. . The caſe of Taylor and Wheeler was quoted, as'a ſtrong caſe in 
Salk. 449. favour of. the children. There a copyholder in fee, ſurrendred to 
Mortgagee or the uſe of the. mortgagee in, fee ; but. before the preſentment of the 
Precedens, ſurrender became a bankrupt. Lord Cruper, upon the queſtion 
chough by de brought before him, Whether the aſſignees of the commiſſioners of 
fechive con- bankrupcy ſhould be preferred, or the mortgagee, decreed in favour 
* bp Pe of the mortgagee. ; becauſe the aſſignees ought not to be ih a bettet 
the afſignees caſe than the bankrupt, who was bound in equity, by this defective 
— conveyance. 2954 0121 bas OF9 
bankrupcy. 80 in the ſame manner, as to the ſtock transferred, Mrs, Cock 
being bound in Jaw and equity; and as to that untransferred, in 
equity, the aſſignees who ſtand in her place, muſt be ſo too. 


8 * Argument in favour of the aſſignees. 3 | 
P. 293. As to the accounts that were ſaid to be kept ſeparate and diſtinct; 
it was ſaid, That as theſe accounts were not binding on one hand 
xwith reſpect to the children, ſo on the other hand they ought not to 
prejudice the creditors. | 
Theſe accounts were kept merely for the mothet's ſatisfaction, 
znd were intirely under her power, No part of the eſtate whatever 
ſpecificated by them to the children ; and therefore they are not 
in the caſe, 
Then it was argued, That the deed was void from the time, na- 
ture and end of it, 
As to the time; it was made but two months before an actual 
bankrupcy, which in all probability ſhe then foreſaw. 
. As to the-nature of the deed ; 
There is in it ſugge/iio falſi; for that part of it, wherein ſhe ſays, 
That the ſtock was bought with her childrens money, is entirely 
falſe; nor is the piice mentioned, at, which the ſtock is bought. 
So likewiſe, what ſhe ſays, That ſhe is but a nominal truſtee for 
I them, 


Eaſter Term 8 Geo. 1. 


wy - 
1 — rr nm — tcm——s 


them, ie al falſe ; for it does not at all appear, That this part of 


the eſtate, conſiſting in the ſtocks, was any ways appropriated to the 
children before this deed. 

Another badge of fraud in this deed, is, That ſhe plainly appears 
to be putting every thing out of her own power, and covering every 
thing by it ; for her eſtate for life in land is by it veſted in truſtees, 
as a Farther ſecurity for the children, n A 

As to the end of the deed; it is to give an undue preference to her 
children, who muſt be acknowledged to be creditors, 

And as far as the preference is undue, pro tanto it is to defraud 
the reſt of the creditors. And then this deed itſelf amounts to an 


act of bankrupcy ; for it falls directly within the deſcription of 1 Sut. 1 Tac. 1. 


Fac. 15. of a ® fraudulent deed made on purpoſe to defeat or delay FI 
* 494. 


creditors, | 

Beſides, this deed is plainly a voluntary one; for ſhe was at a per= 
ſect liberty, Whether ſhe would or would not make it. 

And it is made to prevent that equality, which in a Court of 
Equity is always accounted the greateſt equity. | 


As to the ſtock untransferred ; it was ſaid, That the aſſignees 
were within the common rule of equity, That having law and 
equity of their fide, they ought to prevail againſt the children, who 
had an equitable right only. * 


As to the caſe of Taylor and Wheeler ; it was ſaid, That caſe dif- Ant. 492. 


fered from this. | 

For 1ft, there the money was lent upon that very ſecurity of the 
copyhold land; and there being an inchoation of a legal eſtate, 
compleat guoad the mortgagor or ſutrenderer, there was, as Lord 

oblerved, a Lien upon the land, and the mortgagee might 

have compelled a ſpecifick perfarmance ; which in the nature of the 
thing is impoſſible here, one hundred pound ſtock being as good as 
another. And 2dly, It did not appear, That the ſurrender was 
made upon a view of his becoming a bankrupt. 

As children will reap the greateft advantage from their parents 
undertakings z ſo it is reaſonable, That they ſhould, at leaſt as much 
as creditors, ſhare in the misfortunes of their parents, 


It was replied in favour of the children, That no deed could be a Reply. 


a fraudulent deed, ſo as to amount to an act of bankrupcy within 
the ſtat. Jacobi, but what would be eſteemed fraudulent againſt a 
purchaſer, by 27 Eliz. which it can never be ſaid that this is. 


Stat, 27 Eliz. 


The deed in ſtat. Jacobi is ſuppoſed to be a deed of truſt, for Stat. 1 Jac. 1. 


the advantage of the bankrupt, and to avoid * the payment of debts : 
But this is a deed in truſt for creditors, and for the payment of 
debts. 
Nor will the preference created by this deed make it fraudulent. 
For an executor may by law, among debts equal in their nature, 
Vor. X. 4 R give 


cap. 15. 
P. 495. 
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Salle. 449. | 


Court. 


—— . 


give a preference to which be pleaſes; nay by confeſſing judgment 


to a cteditor by ſimple contract, he may give him a preference to 
creditors of a ſuperior nature. We, toe gy Fried 
Every man by paying a debt, when he owes others, gives that 
creditor a preference. | n. er , 
If paying of the children, if they had been of age to receive it, 
had been lawful for the mother, as moſt certainly it had, the giving 
ſecurity. for the doing of it, muſt be lawful too. n 
She was ſo far from being a bankrupt at the execution of this 
deed, that it is plain, ſhe did not think of becoming one at the time; 
for if ſhe had, ſhe, never would have ſent her 40,000/, to have ſup- 
ported her brother's credit. 8 
The caſe of Taylor and Wheeler, reported by Salkeld, is a ſtrong 
caſe ; for there the mortgagee had no more eſtate in law in the land, 
than the children have here in, the ſtocks untransferred. Boop 
Articles of agreement. for a jointure, have been held good againſt 
aſſignees, though legal eſtate in them. mY 


Lord Chancellor Parker, after giving a narrative of the ſtate of 
the caſe, obſerved, That the clauſe of the will, that directs the 
childrens fortunes to be placed out by Mrs. Cock, with the conſent 


of the major. part of the guardians, to intereſt, or other way of im- 
prov-ment, , muſt be underſtood excluſive. of trade; ſo that it was 


plainly never the intention of the father, That the fortunes of the 


childien ſhould be hazarded in the way of trade. 


® P. 496. 


He obſerved further, That whoever traded with her, knew that 
ſne had but one third of her huſband's eſtate ; and therefore gave 
her credit upon account of * that third only. And for her to have 
hazarded the fortunes of her children in trade, had been a plain 
breach. of truſt in her. oth. 

He took notice, That upon the death of the father, there was a 
great. part of his eſtate in the publick tunds ; and that in the year 
1720. ſhe had a great deal of money in the funds, which as to a 
great part of it, might be the very original ſtock of her huſband, or 
at leaſt ſtock replaced in the room of it, 

It is plain, That as her ruin was owing to the bankrupey of her 
brother, ſhe hoped this might have been prevented, by the ſpeedy 
ſupply of 40,000 J. which ſhe ſent him at this time If ſhe had 
not thought this, it was ditectly flinging away ſo much money. 
So that this deed cannot be ſaid to have been made, upon a certain 
view of her becoming a bankrupt. Fears, indeed, ſhe could not 


but have; ſhe might think, That though her brother did aſſute 


her, that this ſupply would ſupport his credit; yet poſſibly it might 
not, And therefore at a time when ſhe was ſtriking this bold 
ſtroke to ſave her brother, it was but juſt and prudent for her to 
reſolve in all events, to ſecute what was due from her to her chil- 


dren. 
The 
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„Ibs objechion sgainſt this. deed, that it is a fraudulent one, and Star. 1 Jac. r. 
15551 ſtatute of 1 Fac. 1. cap. 1 5. becauſe made ſo near the act . 5. 
of binkrupcy, a very frivolous one; for the deeds meant by that 
ſtatute, are deeds made to defraud creditors, whereas this is a deed 
made to ſecure a juſt debt. 

But it is objected, That this deed is made to give an undue pre- 
ference to her children, - 

I know not what law or reaſon there is to favour this objection. 
Any body may make his cteditor executor, and then the law gives 
bim a preference ; and not only ſo, but the law allows this executor 
to give any other creditor, in equal degree, a preference. It is true 
indeed, ſometimes this court will interpoſe, becauſe theſe powers may 
be an inlet to fraud; but this court * will never take from the exe- P. 497. 
cutor himſelf this preference the law gives him. 

Is not paying of a debt, giving that creditor as great a preference 
as giving ſecurity ? And yet it was never pretended, that paying of a 
debt ſhould be held an act of bankrupcy, becauſe but two months 
before the bankrupey. | 

Bat it is ſaid, that this is done for children ; and they are the fit- 
teſt perſons to ſuffer in their parents misfortunes. 
| Caſe, of children is always favoured in a court of equity; they are 
eſteemed as creditots of the parents by nature : If a man by his will 
gives copyhold lands to his younger children, the court will compel 
the heir at law to ſurrender to them. Very ſtrange doctrine, that 
the plaintiffs, becauſe creditors by nature as well as juſtice, ſhould be 
in a worſe condition than other creditors. Very ſtrange, that it 
ſhould be eſteemed a fraud in a parent, to follow the voice of nature; 
eſpecially. when in doing this, ſhe does but what duty and juſtice re- 
quire from her, as their guardian and truſtee, If the mother had been 
going to ſea, and had made this proviſion for her childrens ſecurity, 
the very ſame objections might have been made. | 

A man that knows he muſt be a bankrupt may by law pay off any 
of his creditors. And this power as it may be abuſed, ſo on the 
other hand, may be very properly executed ; there may be particu- 
lar obligations in point of gratitude, Cc. | 

Aſſignees can take nothing, but what the commiſſioners can aſſign; 
and the commiſſioners can afſiga nothing, but what the bankrupt 
could honeſtly aſſign to them. 

If Mrs. Cock had transferred (ſubſequent to the deed) this ſtock, 
for a valuable conſideration to perſons without notice, it had been a, 
valid but nau act. | | 

* Agreement to transfer ſtock, transfer wanting; agreement to“ P. 98. 
ſurrender copyhold, ſurreuder wanting, caſes both alike ; and there- 
fore, as the court will compel a ſurrender, fo it will a transfer. 

He ſaid, that a purchaſer's being decreed to hold the land againſt 
a judgment, confeſſed between the time of articles and the convey- 


ance, was a very ſtrong caſe for the plaintiffs. 
2 He 
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He called the deed an honourable deed ; and eſtabliſhed it through- 
out, TY 
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Le Croy verſus Eaſtman. 


* P. 499. I E CRO T bought 990 J. South-Sea Stock of Le Grand; but 
The queſtion not caring to have this ſtock in his own name, it was at his de- 
was, whether fire transferred to the defendant ; from whom the plaintiff took a 
South Sea note, declaring that he was a truſtee of this ſtock for the plaintiff; 
lock ſhould and that he would be accountable to him for the ſtock and produce. 
wy nad po Afterwards when the ſtock was fold for about 600 J. per & Cent. the 
lock when plaintiff deſired that the defendant would transfer the 9go/. ſtock to 
fold by him ; bim : The defendant accordingly transferred 500 J. of this ſtock, and 
— ag told the plaintiff that it would be inconvenient to him at that time, 
ſtock and to transfer more, but that it was all one, for he would be account- 
1 able for the ſtock; and adviſed the defendant as a friend, not to part 
favour of the With that 500 4. ſtock, which he had transferred to him, for he was 
irotee, upon very ſure ſtock would riſe very conſiderably; which advice the plain- 
ances of ce tiff admits he fo far followed, as that the 500 J. was ſtill unſold be- 
caſe, lieving the defendant to have a greater inſight into theſe matters than 
himſelf. Upon the fall of the ſhock, the plaintiff brings his bill againſt 
the defendant, praying that he might account for the 490. ſtock at 
the price the ſtock then went, viz, 600 J. inſiſting that when the de- 
fendant told the plaintiff, that he would be accountable for the ſtock, 
he underſtood him to mean at the price the ſtock then went. 


I It 


1) 
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It appeared by the defendant's anſwer, that the defendant had, 
ſome time after he was a truſtee, mortgaged 1000 J. ſtock to the 
Soutl-Sea company for 4000 l. and that afterwards the defendant 
ſold out all the ſtock he had in his own name, except 80 J. but that 
he had more than ſtock enough in another perſon's name, to have 
anſwered the truſt, if the plaintiff had inſiſted upon a transfer. And 
he now offered to transfer to the plaintiff the 490 J. ſtock and pro- 
duce. 


Lord Chancellor Parker. 

Not material to prove at what rate the defendant fold the ſtock, 
for the ſale was at his own riſk. If the ſtock had roſe he would fill 
have been acconmable for the ſtock, not the money; and" therefore 
s he muſt have ſtood to rhe Toſs in caſe of the riſe of ſtock, ceaſon- 
able he ſhould the atlva upoh a fall. | 

Indeed, if the plaintiff has ſuſtained any loſs, by the truſtees med- 
dling with the truſt ſock, he ought to have a ſatisfaction for it: But 


nothing of this appears; * on the contrary he believing ſock would '® P. 


ſtill riſe, has the 500 J. ſtock actually transferred, by Him unſold to 


this day; as probably for the ſame reaſon, he would have had the 


490 J. ſtock ſtill by him, in caſe that likewiſe had been transferred to 

Extremely hard to conceive, That when the defendant told him 
he would be accountable for the ſtock, he ſhould underſtand him of 
the money arifing from the ſale of the ſtock; when it is plain, he 
took the defendant's advice of not ſelling, and believed the ſtock 
would riſe ; and therefore would naturally deſire, as in reaſon he 
might, that the defendant would be accountable for the ſtock. 

I take it to be very plain, That the defendant has not fold, but 
mortgaged the truſt ſtock. © For ſince there is no ſpecificating one 
hundred pound South. Sea ſtock from another, a court of equity will 
never adjudge a man to have broken his truſt in a higher degree, 
when he may with equal reaſon be adjudged to have done it in a 
lower ; and therefore the ſtock mortgaged muſt be eſteemed the 
ſtock of the plaintiff, the ſtock ſold, that of the defendant, 


The defendant muſt only account for the ſtock and produce, Let 
both ſides bear their own coſts, | 


In caſe the defendant had failed, and the ſtock been worth redeem- 
ing, he thought the plaintiff would have bad a clear title to redeem ; 
but then the company muſt haye had notice of the truſt, | 


Vol. X. 4 S Gore 
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Mi ) Mod E Gore verſus Gore. In Canc. it 
Deviſe to ILLIAM GORE had iflue Thomas and Edward; zi Up 
* hue being ſeiſed in fee of certain lands, he deviſes his lands to two porn, 


for 500 years, truſtees and their heirs for the term of 500 years, for the payment offi quenc 
for 4 J. per ann. to the eldeſt ſon during his life, the remainder fron where 
2 Fiea and after the determination of the ſaid term, to the uſe and behoof d 

ſon of teſtator the firſt ſon of the body of the ſaid Thomas his eldeſt ſon to be begotten, W Lo 
ä and the heirs males of the body of the firſt ſon ; remainder to the fe- ¶ conſe: 
ter determi- Cond, third, and ſo on to the tenth ſon over in tail; and for default is « p 
nation of the of ſuch iſſue, remainder to Edward his ſecond ſon. N. B. When theW :ccou 
— wes Bus teſtator died, his eldeſt ſon Thomas had no iflue ; but fince his death 

fir fon of had iſſue a daughter, and very likely to have more childten. Af 
the eldeſt ſon to be begotten, &c. Remainder over to the ſecond ſon of deviſor. The eldeſt ſon had wo 1 
male iſſue at the time of the teſtator's death. Judges of B. R. of opinion, that the remainder to the firſt ſo, 

Sc. was a void remainder ; and that. the remainder to the ſecond ſon was a veſted remainder, But Lov 
Chancellor thought the intention of the teſtator, ' that the iſſue of the eldeſt ſon ſhould not be dilinherite, 

ought to be ſupported if poſtible. | 


Lord Chancellor Parker made a caſe of it, and ſent it to the 
judges of the King's Bench for their opinion. . 
The judges certified their opinion to be, That the deviſe to the 
firſt ſon of Thomas Gore was void; for it could not take effect 28. 
remainder, becauſe there was no freehold to ſupport it; nor by way 
of executory deviſe, becauſe it was not to take place within that com- 
paſs of time the law allows for that purpoſe, They declared like- 
wiſe their opinion to be, That the remainder to the ſecond fon wall 
veſted in him on the death of the teſtator. 1 laid 


When the cauſe, upon the certificate of the judges, came back into 
chancery for the direction of the court, the attorney general Sir Robert 
Raymond was going to argue againſt the opinion of the judges ; but 

* P. 502, was * ſtopped by the Lord Chancellor, who told him, That be 
thought he muſt be concluded by the opinion of the judges. 1 

He admitted, That in caſe he had ſent for the judges to have afſiſi 
ed him in the hearing of the cauſe, and the reaſon of the judges had 
not convinced him, he muſt have acted according to his own under 
ſtanding, for it was to be his decree, not theirs, (and this the Lord e 
Nettingham did in the caſe of the Duke of Norfolt) but that lere EH © 
was not at that liberty; having not heard the arguments at law beſoie 
the judges, nor been acquainted with the grounds, on which their op" 
nion was founded; and that he looked upon the judges bere in te . 
nature of referrees. * 


Upon further debate of the caſe, the Lord Chancellor ſaid, it #3 this 


as undoubtedly the intention of the teſtator, That the iſſue of * cun 
cl 
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leſt ſon ſhould not be diſinherited, as it was that the eldeſt ſon 
zould : That the intention of the teſtator, if it could poſſibly, by 


rules of law, ought fo be ſupported, being a very reaſonable one ; 
and that judges have been commended for being aſtuti in doing this. 


Upon this it was ſaid, If the ſon of the eldeſt ſon ſhould take when 
born, it muſt be by way of executory deviſe; and then the conſe- 
quence muſt be, that the eldeſt ſon would take until a ſon was born; 
whereas the teſtator plainly intended bim nothing. 


Lord Chancellor: I do not know, Whether this be a neceſſary 


-M cooſequence.' And whether I cannot take a middle way, and as there 


is a precedent term, decree that after debts paid, the truſtees ſhall be 
accountable to the after-born ſon for the profits. Let it ſtand over. 


Afterwards the parties agreed before any thing more, was done in 
it. 
Lewis verſus Lord Lechmère. In Canc. P. 503. 
4 HIS was a bill brought by the plaintiff for a ſpecifick per- Bill for ſpeci- 
formance of articles, bearing date the. zoth of - Auguſt 1720, fck perfor- 


mance of ar- 


whereby the Lord Lechmere had covenanted to N ſuch an eſtate cles tor the 
d 


at forty years purchaſe ; provided the plaintiff did, on or before the purchaſe of 

1oth of N following, lay ſuch an abſtract of the title before mad 

Lord Lechmere's counſel, as they ſhould approve. _ coſts ; becauſe 
the title was 


The Bill was diſmiſſed with coſts ; becauſe the plaintiff had not fd te ber 
laid his title before Lord Lechmere's counſel, within the time limited dees counſel 
by the articles; which time, the Lord Chancellor was pleaſed to ſay, _ = 
was very, material ; the price of South-Sea Rock, from whence-the . ln 
money for the, purchaſe was to be raiſed, being upon the 10th of 
November 260 l. per cent. and at the time of the hearing the cauſe, 
but 92. J. per cent. 


Tho' this was that, upon which the chancellor was pleaſed to 
ſound his decree; yet there were ſeveral other things in the cauſe. 

It was inſiſted upon by the counſel for the defendant, that the iſt point. 
greatneſs of the price, double the value of the land, was reaſon enough Bhener i bs 
tor a court of equity not to interpoſe, ſo as to inforce a ſpecifick per- with the rules 
tormance ; that being intirely a diſcretionary power, and what the of equity to 
court ex debito juſtitiæ is not bound to do. 1 : 

ſpecie of ſ 
extravagant and unreaſonable a bargain as a ſale of land at 40 years purchaſe ? This point not — 
here ; but ſee 2 Vern 423. 

It was acknowledged, that no decree had been made purely upon 
this point; but it was ſaid, there were ſeveral caſes, where this cir- 
cumſtance had great weight with the court. 


3 


— 
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In the caſe of Hanger and Eyles, of the laſt term, where the ven- 
dor brought his bill for the money, tho' the decree was founded upon 
* P, 504. the vendor's not being * able zo convey a manor, according to bis 
covenant ; yet it being acknowledged, that this manor was of little 
or no value, it is evident, that the other circumſtance in the cauſe, 
the unreaſonableneſs of the price, was that which really inclined the 
court, to lay hold upon a point, too iaconſiderable otherwiſe, to have 
been taken notice of. | | 
In the caſe likewife of Hicks and Philips of the laſt term, which 
was a bill brought by the vendor for a ſpecifick performance of ar- 
ticles, the bill was diſmiffed ; becauſe the vendor had covenanted to 
convey freehold, and one acre or two proved copyheld; even the” 
the vendot offered to procure an enfranchiſement of this land, of 
make any compenſation in the price ; which ſhews the regard had 
by the court, to this other circumſtance attending the caſe, viz. the 
unteaſonableneſs of the price. es Rada. 


As to this point it was anſwered by the counſel for the plaintif, 
that if a court of equity were to ſet aſide agreements upon this ac- 
count, it Would make all tranſactions precarious and uncertain, and 
inveſt a court of equity with a very arbitrary power; the value of 
money and land being always various and uncertain, 
That if any meaſure was to be laid down in thisfcaſe, the point to 
be conſidered muſt be, Whether the contract was an unreaſonable one 
at the time it was made. ee | | 
* This decree And accordingly upon this ground, it was lately determined in the 
of theexobe- court of exchequer, in this caſe of Keen and Stwckley *, That they 
39% House would inforce a ſpecifick performance of theſe contracts, if the price 
ot lords. Sex was reaſonable at the time the contract was made, how diſproportion- 
Gilb. Rep. able ſoever after accidents might make it. | 
* —_— 155. | | b 
2d point. It was inſiſted upon by the counſel for the plaintiff, that the clauſe 
making void the articles, in cafe the plaintiff did not, by ſuch a time, 
P. 505.1ay ſuch an abſtract of ® the title before the counſel of the defendant, 
as they ſhould approve, had been obtained by fraud and ſurprize, and 
was an unreaſonable clauſe. | TP 
As to the fraud and ſurpriſe they failed in their proof ; but infiſted 
upon the ern of it; hecauſe tho' the title was never ſo 
clear and good, yet if the counſel of the defendant ſhould diſapptove 
of it, or give no opinion of it at all, the articles muſt be void. 
8 But to this it was anſwered, that the meaning of this clauſe was 
title tom no more than that the plaintiff ſhould make out a good title ; for if 
ſtares the the counſel ſhould be ſuppoſed to act unreaſonably, and to diſap- 


Counſel fall prove of a good and clear title (ſuch a title as a court of law or equity 


approve of, 
means no more than that it muſt be a good title, and fit to be approved of; ſo that if the counſel diſapprove 
without reaſon, the vendee notwithitanding will be bound by bis bargain. 


would 
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uld 


r — © ds — PR 5 — 20 


Trinity Term 9 Geo. 1 I. 


would take 10 to be a good tle) yet the defendant would be — 
notwithſtanding the a of his 3 


e 


It was ſaid by the counſel, cath r abet tho ae of 34 polnt. | 


articles entered into for thezpurchaſe of lands, the veadce may un- — rr = 


doubtedly exhibit his bill in equity for the ſpecifick performance of mitting the 

theſe articles ; yet it might admit of a doubt, Whether the vendor — = 

might do this ſame. quit fie 
As to the vendee, tho" he bas an actiou at law; upon the articles, — 


yet that ſounds only in damages; and therefore he may come ben 


equity for the land, which on ſeveral accounts may poſſibly be more the vendee ; 


deſirable to him, than any pecuniary compenſation, — — 
But for the vendor, he only deſires to have the money; and that to obtain that 


whether it be recovered at bows in Gamayes, or in e e is but mo- for which he 
has no reme- 


ney ſtill, 3 lr ne! dy at law, 

viz. the land ; 
but the other wants ee the money, which he may recover at law in damages. But this was deter- 
mined in en of the vendor j UI upon mutual nur there ought to 18 remedics. 


* If it be aid, chat at law the jory my ar ihelr oem Ebert and * P. 506. | 
diſcretion, give him what damages, they upon all the circum nces 
of the caſe think reaſonable ; whereas upon a bill in equity, your 
lordſhip has no power to vary from the ſum contracted od in the 
articles, be the circumſtances of the caſe what they will: | 

This ſeems to be a very odd reaſon for coming into a wort of equi- 
ty, and the reverſe * what ESE mann ne. to relief i in equity. 


But to this ite aufrecach that upon nveucdurticles there ought 
to be mutual remedies : That if the vendee had a remedy both in law 
and equity, the vendor would not be upon a par with him, unleſs he 
had ſo too: That the remedy the vendor had at law, was not a re- 
medy adequate to what he had in this court; for at law they only 


could give him the difference in damages, whereas he might for'par- 


ticular reaſons ſtand in need of the whole ſum, 

Beſides, by the articles the land is bound, and the vendor is in na- 
ture of a truſtee for the vendee ; and whether a recovery in an action 
of law upon the articles, may make him ceaſe to be — is not _ ' 
clear. 


Lord Chancellor was of opinion, That the remedy the — had 
at law upon the articles was not adequate to 7þat of a bill in equity 
for a ſpecifick performance, 


However he diſmiſſed the il upon * n above centiop at 
the beginning of the caſe. 
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' "Hobſon & ux verſus Trevor. 
-_ CTA: .. een N 
I 18 was a bl brought for the ſpecifick performance ol 
an agreement, made upon the marriage of the defendant's 
eee with . pmk. Tho cafe n 975 


21 
1899 


in "From des enen: to tbe plaintiff a young 
Labs r under age, ſon af din Charts Hohen, efteanicd a man of v 


Bill for ſpe 


— 


efy good 
hn ie dnek[ Juliane, 19 wake addrels 7e be daughter; and promifed him, in 
ter, enters in- Cüſg he Would marry her, that he would ſettle upon bios and bi 
to a bond to daughter, the third of whatever eſtate ſhould come to him, upon 


H.to ſee, We doch of his father the maſter of the rolls; and dd 


of whatever into d bend to ham, before the matriage, in the i 
_ chin 4209 4. whereof the condition was to this effect. " Wheiras it 
upon the oed hat woe n the defendant and tho plaintiff, that in caſe a hd wht 
death of his to bo had between the defendant's daughter and the plaintiff 


father. De- tale offoch the defenderit honld within three months after” the death 
condition of 2 his father, ſettle one-third of whatover eſtate ſhould coine to him, 


_— we. upon bis devghuer and the plainaiff for the term of their lives; and 


cifically per. | WE longelt hver of them; remainder to the ifſus of the body of his 


formed ; for dghter, Ofc, and for default, &c. to the right heirs of the defendant 


— — Trevor, Now the condition of this ee is ſuch, that! in caſe 


of which this luch ſextiemont ſhall be made, Sc. 


bond was an | 


* P. 508. '4 ED 


Upon the death of the maſter 22 the rolls, Sis 17 Trevr, ſo 
 condwveradle an eſtate ft to the de ndant, N the third amount” 
ed to about 1600 J. per annum. And thetefbre the phintiffs. prayed 


a ſpecifics performance of the articles, inſiſting that the forfeiture of 
the penalty, would not anſwer the end of this agreement; for thot 


being 
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being money. — go as money to the executors of the bofbang 
2 — primes! under the huſband's power ; whereas the intention of 
T nature and manner of it, was to make à laſtiog 
fe and childrep, - And it was-infifted that this bond 
enge ſufficient evidence of this agreement. 


The defendant inſiſted, that this agreement was not abſolutely to por the de. 
ſettle, 12 but Wr or in caſe OE to forſeit the penalty of fendane. 
000 
. The penalty of the bond, 10 — nature of it, ſeems to be a 
ſum fixed upon, by the parties themſelves, upon the payment of 
which, the party bound ſhall be looſed from his obligation, And if 
this isto be intended in any caſe, it ſeems reaſonable to intend it here, 
where not a ſhilling is ſettled, or agreed to be ſettled by the huſband; 
ſo that this Whole proviſion is on the defendant's fide, a perfect 
bounty. 
It wid ſaid, that the father of the young gentleman, tho! once a 
rich man, had the misfortune to loſe moſt of what He Rad, in te , 
hands of a banker that failed. 
It was urged, That agreement to make ſettlements in the 1 e 
of parents, and before any eſtate deſcended, were of ill conſeqdence, 
and by no means to be favoured or ſapported in a court of equity. 
* As to the objection, That the forfeiture of the penalty, would * P. 509. 
not anſwer the deſign of the parties, which war to make a laſting 
proviſion for wife and children: It was anſwered, that fince the 
. (t e came in lieu of the ſertlement, it would be in 
power of this court, upon a proper application, to have the 
eel, 57 ſettled in the fs manor, for the deaf of te wife and 
children. N p A 


But it was danch infiſted in bebalfof the plaintiff that the aptee- For the plain 
ment of the parties was to make the ſettlement ; a0 not to make the n 
ſettlement, or forfeit 5000 J. 

That this plainly appeared, by the recital of the bond, to be the 
agreement, 

That the end and deßgn of the was the making a 
proviſion for wife and children, which would not be attained by the 
forfeirure of the penalty; for that would be a debt due only to the 
huſband, and ſubject intirely to his diſpoſal. Very ſtrange to ima- 
tine, That the defendam ſhould infiſt upon à provifion for bis 
danghter and her iſſue, in caſe leſs then 1 5000 J. defeended to him 
from his father; but in caſe more than (hot. he ſhrould rake no cate 
at all of her, but leave her intirely to the mercy of her hufband, For 
this the plain conſequence of ſuppofing the agreement to be, either to 
wake the ſettlement, or forfeit rhe penalty; ſince in cafe the defen- 
Gant chooſes to forfeit. the penalty, then the only proviſton * 

2 ö ; 
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wife and children is this penalty; which being a debt due to the 
huſband, the court of chancery cannot oblige him to ſettle, it, in the 
fame manner as the land. 

It the citcumſtances of things as they flood at the time of making 
this agreement, and the nature of this agreement; be copfidered, it 
will appear not only to have been a reaſonable 8 but an al- 
vantageous on one the fide of the defendant. ; | 

P. 510. * The. plaintiff was the ſon of Sir Charles Hobſon, a very ek man; 
and tho' he had very conliderable loſſes afterwards, yet it does not ap- 
ar in the. cauſe, but that this might be after the time of the agtee- 
ment: So that there was a fait expectation; and his ſon ,was pat out 
to a wholeſale linnen drapper, a very good Wale and requiring a 
very. good ſtock to ſet up with, - 

As to the ſettlement. from the plaintiff, there; was none to be ex- 
pected, he being under age; but in conſequence of his trade, he was 
to be a freeman of London, and that would be a proviſion. 

As to the defendant ; it is well known, that tho' be was eldeſt 
fon. to the late maſter of the rolls; yet he was under bis, father's diſ- 
pleaſure, and ſo not likely to have any thing at all, or at leaſt but a 
trifle from his fatber.. 

And this is another Join evidence, that this agreement, nta ſeitle, 
not ſettle. or, forfeit ;. for his expectations being 10 ſmall, the penalty 

. --  » of, 50004. muſt haxe been. eſteemed by, the patties, as a ſufhcient ſe- 
curity, to infotes the performance of this agreement; and it is im- 
poſſible to ſuppoſe, that the defendant could be then providing | in his 
thoughts for that election now inſiſted upon. 

As to the nature of the agreement, highly reaſonable. - A father 
upon the martiage of a daughter, his only child (and very like to con- 
tinue ſo) agrees to ſettle a third of his eſtate upon a double contin- 
gency ; /, the death of his father before him; for if his father had 
outlived him, the whole agreement was void. And 2dly, In caſe 

any eſtate came to him from his father 3 for in caſe none came, as 
there was too much reaſon to fear, then the 2 was n 
void. | 
| 3 this double contingency, a father agrees, upon the monies 
of his daughter and only child, to ſettle one third of what he ſhould 
have upon the death of his father, upon her and her huſband for 
term of their lives, and the longeſt liver of them, then to the iſſue 
err * of that. marriage in tail, reverſion to his own right heirs. 
| 5  Hereis nothing agreed to be ſettled but upon his own child ; the 
| very reverſion is to his own. right heics. The huſband' has only an 
| eſtate for life; and in caſe of iſſue, the law itſelſ had done as much 
| for him, in making him tenant by curtely. © 

This is an agreement made by one of full age, and not a child; Ne 

father upon the marriage of his daughter ; and-therefore not like the 
caſes of young heirs, unwarily drawn 1 in, in the ee of their pa- 
4 rents, to part with reverſions. 
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The defendant himſelf encouraged the match ; looked upon it to 
be ſo advantageous, as that he thought it reaſonable to have ſettled 
half inſtead of a third ; and bragged how well he had provided for his 
daughter, in caſe his father ſhould die and leave him nothing, 


Lord Chancellor Parker 'decreed the land to be ſettled purſuant Court. 
to the condition of the bond. Declared, that if the agteement had 
been to have made the ſettlement, or forfeited the penalty, it would 
have been a debt due to the huſband, and not in La power of the 
court to have taken care of the wife and children, by ordering the 
5000 J. to be ſettled. 


9. of this, it coming in lieu of the ſettlement, 
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Cartwright ver/us Cartwright. 
i / . 4 2 J 2 132. rr 


S. deviſes to truſtees and their heirs, for the life of Sir Charles Roman Ca. 
* Cartwright, and two years longer ; and then taking notice, tholicks. 
that the children of Sir Charles Cartwright were all beyond the ſeas 
educated Roman Catholicks, directs, that in caſe any of the ſons of 
Sir Charles Cartwright ſhould within thoſe years become a proteſtant, 
and receive the ſacrament according to the uſage of the church of 


England, then the truſtees were to hold the eſtate in truſt for ſuch 
ſon in tail; remainder over, &c. And in cafe no one of the ſons 
ſhould conform; then in caſe any one of the daughters ſhould with- 
in thoſe two years become a proteſtant, and take, c. in truſt for 

Vor. X, 


4 U that 
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that daughter in tail; remainder over, Gc. And then be charges 

his eſtate with ſome annuities, payable to the ſons and daughters of 

Sir Charles. Sir Charles dies, no one of his ſons did within the two 

years become a proteſtant, or receive the ſacrament, &c. but one of 

the daughters did within the two years receive the ſacrament twice N 

according to the uſage of the church of England, and the truſtees | 
* P. 513. #* actually permitted her to receive the rents and profits of the land. 


This daughter brings a bill in equity, againſt the truſtees, and all 
the children, and one in remainder being an infant, (who had a right 
to the eſtate in caſe the daughter was not well intitled to it) to com- 

| the truſtees to convey to her, in order to enable her to dock the 
entail, by ſuffering a common recovery, and ſo make a good title to 
a purchaſer, | 


The truſtees by their anſwer own, that they had permitted the 
plaintiff to receive the rents and profits, conceiving ſhe was well in- 
titled thereunto, by having received the ſacrament, &c. the teſt 
pitched upon by the teſtator, of the-fincerity of her converſion : 
Pray that a receiver may be appointed; and that they may be diſ- 
charged of the truſt. 


[| 


The children all by their anſwers conſent to the ſale of the eſtate, 

and that the truſtees may convey; the daughter having given a bond 

to pay the ſum of 1500 J. in ſatisfaction of the annuities given to 
them, and charged upon the eſtate. 


Lord Chancellor Parker : 

I am not ſatisfied of the reality of the-converfion of the daughter. 
As to the proof offered for it; no more than the bare act of having 
received the ſacrament twice; an act very common for Roman Ca- 
tholicks to do upen a worldly motive, and then we hear no more of 
them. Remarkable, that the witneſs who ſwears to her converſion, 
does not ſay that he believes her now to be a proteſtant ; but that four wh 
years ago the was one, The readineſs of the children in their an- o 
{wers, to do what is deſired of them, looks very ſuſpicious. Asto Wl © - 
the bond given for the payment of 1500 /. I much ſuſpeR a de- Nd 

* P. 514, feaſance in caſe this bill miſcarry ; and indeed I do not & fee avy WW 0 
conſideration for the giving it; for the annuities charged upon the I men 
land, are certainly profits arifing out of land; and the children being I be. 
all Roman Catholicks, the deviſe is void as to that. 7 

Indeed, if the daughter had had a clear title, and her converſion died. 
been out of doubt, there was no occaſion for coming here; for if rents 


the daughter had ſuffered a common recovery, or levied a fine of the I !urre 
truſt in tail, it had been binding in equity. __ 
4 

Let a receiver be appointed, I will conſider further of the GT = 

t | 2 
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ges It was preſſed by the counſel, that in the mean time they might 
3 of have liberty to give fucther evidence of the ſincerity of her converſion; 
wo I and they quoted the caſe of Rawlinſon and Rawlinſon, before Lord 
of Cowper, where that liberty was indulged, 


lees Lord Chancellor: I will do nothing now. 


Rs. 


Michaelmas Term 
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Parks and Wilſon. . See 9Mod. 


62. 


And B. brother and ſiſter; B. the ſiſter has iſſue two daugh- Bil for ſpeci- 
. ters, and one ſon called Anthony. A. the brother being ſeiſ- ne 

ed of an eſtate of copyhold, and intending that not his ſiſter 
who was his heir at law, but Anthony her ſon ſhould have the land, 
relolved to ſurrender it to the uſe of his will, and deviſe it 
to Anthony ; but the officers of the court being out of the way, 
and a farrender not practicable, the mother conſented to enter 
into a bond to her ſon, that ſhe would at any time upon the pay- 
ment of 200. and upon the requeſt of Anthony her ſon, ſurrender 
tne eſtate to him. 

This bond was executed in November 1713, about which time A. 
on died. After his death, Anthony the ſon received and enjoyed the 
r if rents and profits of the eſtate during the life of the mother; but no 
the I ſurrender was ever made by the mother to Anthony in purſuance of the 

condition of the bond; nor was there any requeſt for her ſo to do. 
* Anthony dies without iſſue and inteſtate, and his mother took out + p. 516. 

e. letters of adminiſtration; and likewiſe after his death, ſhe got her- 

It af admitted, and entered upon the land, and received, the rents and 


profits; and then deviſes the land to one of her daughters and dies. 
The 
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For the plain- 
tiff, 


1 Vern. 296. 


P. 517. 


For the og 
fendage. 


* 2 


— — —— — 
The othet daughter, and ſiſter of Anthony, brings her bill againſt her 
filter the deviſee of her mother, praying to have a decree for a ſur. 
render, and proper conveyance of a moiety of the lavd, which the 
would have been entitled to, had her mother ſurrendered to Anthony 
her brother, as ſhe ought to have done, in purſuance of the conditi- 


on of the bond for that pur poſe entered into. b 


It was argued in favour of the plaintiff, that from the nature of the 
caſe, it appeared * to be an agreement between A. and his ſiſter, 
that her ſon ſhould have the land; and that in a court of equity, this 
bond would be interpreted as an d evidence of this agree- 
ment; and that there were ſeveral inſtances, where bonds had been 
conſidered in this light by the court. 

It was ſaid, that in the caſe of Thynn of Egham, a perſon, being 
made executor upon an antecedent promiſe, that he woyld.not there- 
by take any advantage with reſpect to any part of the perſonal eſtate, 
but let ſuch a one have it; it was held that this promiſe made him 2 
truſtee in this court. N $f, 

It was further infiſted upon, that the mother's permiſſion of the 
ſon to receive and enjoy the profits of the land, was a carrying this a- 
greement into execution, which made it a much ſtronger caſe, 

And then if Anthony himſelf, had a right at any time during his 
life, to have come into this court, and inſiſted upon the ſpecifick per- 


formance of this bond; certainly death, the act of God, ſhall not in 


this court put his heir in a worſe condition, — 


For the defendant it was inſiſted, that by the evidence it did in- 
deed appear, that it was once the deſign of the uncle, to have given 


his nephew this land; but that afterwards he changed his mind, and 


ave him this bond in the room of it. | 

It was faid, that this bond, being gone in law, upon account that 
Anthony being dead inteſtate, the mother the obligor had taken 
out letters of adminiſtration ; and alſo by reaſon that there was no 
requeſt made by Anthony, during his life, far the ſurrender z ought 
not to be ſet up in equity, | "Ry | 

It was ſaid, That poſſibly, Anthony having by his mather's con- 
ſent enjoyed the profits of the land, without having ever paid the 
200 l. might for that reaſon make no will; as conceiving that the 
bond being thereby extinguiſhed, there would remain no abligation 
upon the mother to ſurrender. 


Lord Chancellor Parker : 
Plain from the nature of this tranſaction, That it was the fixed 


intention of the uncle, that ,one way or other, his nephew ſhould 


have the land. In order thereunto he attempted more than once to 


ſurrender to the uſe of his will, reſolving to deviſe it to his nephew 3 
but a ſurrender not being practicable, by reaſon of the r 


Fer 
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ſorth in the evidence, he then had recourſe to this bond, as the next 
deſt method to ſecure it to hun. So that this bond is not to be con- 
ſidered, as ſomething given in lieu of the land, which the uncle 
once intended him, but as another medium of ſecuring the land to 
him; and on the part of the mother, it amounts plainly to an agree- 
ment, That the ſon ſhould have the land. 

The conſequence of which will very plainly be, That the mother 
muſt be conſidzred by this court as a truſtee for her ſon; and then 
| ſhall have no regard at all the niceties of law, of the bond s being 
extinguiſhed and 2 gone either by the obligor's being adminiſtratrix # p. 
to the obligee, or for want of a requeſt, The authorities are many 
in this court, That bonds have been confidered as evidences of agree- 
ments, and obligors held to a ſpecifick performance, and not allowed 
to forfeit the panatty.” 


518, 


There muſt be therefore a ſarrender and conveyance: But then 
the plaintiff muſt pay the 200 /. with intereſt from the death of the 
uncle ; Anthony having during his life, by the conſent of the mo- 
ther, received and enjoyed the profits of the land, 2 


Atcherley verſus Vernon & al. In Canc. 85 88 — e 


R. Vernon made his will January 17, 1711. and by this le 1 32 A172 $7 

he veſted the bulk of his eſtate, real as well as perſonal, — 1 
five truſtees, for the uſe of Bouater Vernon, &c. and alſo he gave Ee non Aa tb Mem 
the reſidue of his perſonal eſtate to the ſame truſtees, to be inveſted 5, fe 
in land, and ſettled to the ſame uſes, 

He gave his wife 500/. to be paid her preſently by the truſtees ; $ 
ind 1000 J. per Annum, free from all taxes but parliamentary ones, 
in full ſatisfaction of dower, jointures, and all demands out of his 
real eſtate, to be paid by the truſtees. He gave her alſo all his plate, 
ad his London houſe, and the goods and furniture ; he gave her 
likewiſe the uſe of his houſe at Hanbury, with all the demeſne lands 0 
ind park that he kept in his own hands, with all the goods and | 
furniture, together with the books, for her life. 

He gave his ſiſter and heir at law, Mrs. Atcherigy, 2001. per 
Amum for her ſeparate uſe; and his niece Leticia Atcherley 

I-oo [, 

After the making of his will, he purchaſed ſeveral eſtates in land ; 
lome of which purchaſes were compleated, and the conveyances ex- 
ccuted in his life-time ; * but in ſome they were only contracted 
'or, part of the purchaſe-money paid, but no conveyance executed; 
ad in ſome the time limited by the articles for executing the con- 
ſeyance was not come. ; 


P. 519. 


You 4 X He 


Michaelmas Term 10 Geo-, 1. 


He purchaſed likewiſe a copy bold eſtate; but that purchaſe Was 
compleated, fave that he was pleaſed, that the vendor's . 
ſhould be made uſe of in truſt for him. 

Mr, Vernon being ſeiſed of the manor of Hanbury i in fee, out of 


which there was Þ ee to the crown a fee- farm rent of 3 5.4 per 


Annum, purchaſed this in, and took a conveyance of this en 
rent to uy wa 55 5 8 

Matters ſtanding thus, Mr, Vernon on the 2d of February 1 20, 
added a codicil to 2 Will. / 

lo which codicil he firſt takes notice, That he had made his will 

| begring date on or about the 17th of January 1711.'and ratifies and 
confirms this his will in every part thereof; ſave what alteration he 
ſhould make by. that codicil. 

He further takes notice, That he had by his will given his filter 
and heit at law 2001. per Annum to her ſeparate uſe, during her life, 
and 1000 l. 10 his niece Leticia Atcherley ; and by his codicil-makes 
the 200 J. 400 l. in caſe ſhe ſurvived her huſband ; and encreaſes the 
ſum of one thouſand pounds to fix thouſand pounds to be paid his 
niece, upon day of marriage or 21, And then declares, That bis 

will and meaning is, that the reſpective legacies of 200 l. per Annum, 
and the fix thouland pounds, be taken and accepted of by his ſaid 
fiſter and nicoe, in full ſatisfaction of all manner of claims and de- 
mands, they or either of them had or might have upon any part 
of bis eſtate,, real or perſonal ; and upon condition that they do-re- 

leaſe unto his executors and truſtees all manner of claims and de- 
mands, upon any part of his eſtate. 

P. 520. Then he goes on and ſays, 
Having thus provided for my fiſter and niece, I do deviſe all the 
lands purchaſed, by me ſince the making my will, to the truſtees in 
my will named, to and for the ſame uſes and purpoſes as the manor of 
Hanhury ſtands fettled by my will. And I do hereby revoke that 
part of my will, wherein I make A. B. and C. thiee 07 my truſtees; 
and I go delle 5. S. and J. N. to be two of my truſtees, and do 
deviſe my ſaid real eſtate to accordingly. 


in Point, Upon this will and codicil, the firſt point inſiſted upon by Mr. 
How much of Atcberley in right of his wife, ſiſter and heir at law to Mr, Vernon, 
— was founded upon that part of the codicil, I do thereby retule, 
thoſe words 4. 

of the codicil, 

1 do hereby reveke that part of my wil, wherein L make A. B. and C. three of my traflees. 


It was inſiſted, hat he had: by theſe words revoked that integral 
part of the will, that related to the truſt, and the uſes thereby limi- 
ted. Had he: not intended to have done ſo, he: would not have 
uſcd thoſe words, that part of my will; but would have uſed: ſome 

I other 
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life cannot ſupport a uſe in fee; at leaſt the reverſion 
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other Words, that would have manifeſted his intention to have re- 
lated only to the perſons of the truſtees. | | 
It was ſaid, That if he had intended only this, it was ver ſtrange 


that he ſhould repoſe any truſt as to the new putchaſed lands, in 


toſe very truſtees thus by Him put out; yet zhat he plainly 
does, for he deviſes them /o the truſtees in the will named, vis, all 
five. 

As the former meahing ſeems t6 be the more literal one, ſo it is Where the 
the more favourable one to the heit at law, who will otherwiſe be . 
diſinherited by the will. Boo _ bios, the 

heir at law to be favoured. 2 Vera, 340. 


And it is likewiſe an interpretation, that makes the codicit uni- — 
form and conſiſtent with itſelf, For immediately after this, there nuts, and 
follows a new deviſe of all his eftate to the two new truſtees ; which no uſe de. 


clauſe, ſuppoſing the former not to be a revocation, is plainly in Lared, the 


law will im- 


conſiſtent, and itſelf a-revocation; And as there is no new truſt ap- ply it to be to 
pointed by this new deviſe, the law implies bh, and fays to the uſe the uſe of the 
of the heir at law. ike. wh 2 42001 © Bs 

* But admitting, That the deviſe to theſe new truſtees, by virtue 6 P. 521, 
of the word accordingly, ſhould be taken to be, to and for the ſame 
uſes and purpoſes as are mentioned in the will; yet in as much as 
the lands are deviſed to the truſtees, only omitting the words and 
their heirs, they can take only an eſtate for life ; and an eſtate for 
upon the eſtate 
of the truſtees for life, will deſcend on the heir at law. 


It being foreſeen by Mr. Atcherley's counſel, That the clauſe of 
the releaſe to be given by the fiſter and niece, would be urged as a 
plain proof that it was the teſtator's intention, that his heir at law 
ſhould have nothing more : 

They endeavoured to obviate that objection, by ſaying, That as 
the ſiſter had then a ſubſiſting demand upon the eſtate of Mr. Ver- 
nan (as it was admitted ſhe had) it was probable, that the releaſe was 
directed by the teſtator, with a view to that only, and not to any 
farther claim z it being very unlikely to ſuppoſe, That a man who is 
Maſter of his own eſtate, and may diſpoſe of it where he thinks fit, 
ſhould order his heir to releaſe, in order to cut him off from the 
eſtate; when the very deviſing of it away, does that as effectually as 
500 releaſes poſſibly can. 


On the other fide, it was faid- by the counſel. for Mr. Bowater For thede- 
Vernon, | fendaht. 


Thut a revocation was no more to be preſumed: than the diſin- 
heriſon of an heir. 


That 


—_ 


9 
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That the only uſe of wills, is the diſinheriting of heirs, and pre- 
* P. 522. venting that deſcent, which would otherwiſe fall upon them. 


Inconſiſtent . | g 
ae en e It is the buſineſs of all courts, ſo to conſtrue a will, as that the 


diaory whole may be conſiſtent ; and revocations arifing from inconſiſt- 


clouſesin® encies will never be admitted, but where the inconſiſtency is plain 
will, mu 


ſo expounded and unavoidable : * Therefore, if in the beginning of a will land 
if poſſible, as is deviſed to J. S. and afterwards in the ſame will the ſame land is 


_— — is deviſed to J. N. the law will make them jointenants, rather than 


Therefore the latter part ſhould be eſteemed a revocation of the former, 


if there be 
two deviſes in a will of the ſame lands, the latter ſhall not be eſteemed a revotation of the former, but the law 
will make the deviſees jointenants. | 


—— 


But it is ſo far from being doubtſul whether the teſtator did intend 
to revoke the diſpoſitions in the will by this codicil, that it is very 
plain, from the whole tenor of it, that he intended the con- 
trary. | | | "OR 

In the very beginning of his ccdicil, he takes notice of the ma- 
king of this will, and then ratifies and confirms it, 

Then he makes an additional proviſion for his fiſter and niece; 

and then directs that they accept the ſame in full ſatigfection, &c. 
Words that very plainly and ſtrongly import, that he intended them 
nothing more. 

But if this intention of his can be plainer, he has made it ſo, 
by the Releaſe he has directed them to give. For though poſſibly 
he might principally have in his view, the demand he then knew 

+ his ſiſter had upon him; yet when ſuch general words are uſed, as 
comprehend every thing, it amounts to a demonſtratiofi, That he 
did not intend them the bulk of his eſtate, And not at all abſurd 

to ſuppoſe, that not being able to foreſee, what diſputes might ariſe, 
what points might be ſtarted, how frivolous ſoever, he might even 
to prevent theſe, as far as in him lay, direct and appoint this re- 
. 

After this, he goes on thus, Having thus provided for my fiſter 
and niece, &c. Words plainly again implying, he never intended 

them any other proviſion. 

The expreſſion in the codicil Three of my truſtees plainly implies, 
That the teſtator thought there remained more truſtees, who had 
truſts repoſed in them ; all which could not be ſo, upon ſuppoſition 
of a revocation. 

The following expreſſion, 7o be tuo off my truftees, corroborates 
the foregoing obſervation, 

— But this obſervation ſtands yet further ſtrengthened, from his ap- 
e pointing no new truſts for the new truſtees. For upon ſup- 
poſition, That the teſtator did ſuppoſe, as it is evident he did, 

that his will was to continue; and that ſome of the truſtees in his 


will were to continue ſuch, and to the ſame uſes and purpoſes p 
the 


pation 


zorates 


nis ap- 
ſop- 
» did, 
in his 
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the 
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the will mentioned; tben was there plainly no occaſion to declare 
my new uſe, but the bare making them truſtees was abundantly 
enough ; though if more were neceſſary, this one word accordingly, 
being a relative word to the uſes in the will, is tantamount to the re- 
peating them in the codicil. eee. 
Beſides all this, his deviſing his lands purchaſed ſince the making 
of his will, to the ſame uſes as his manogof Hanbury ſtands limited 
by the will, plainly proves, That the teſtator imagined that theſe 
uſes were continuing uſes ; and that he was very well pleaſed with 
them, 
Add to all this, That by interpreting this to amount to a revoca- 
tion, the proviſion of a 1000 J. per Annum made for his wife is quite 
overthrown ; becauſe it takes away the fund out of which it is to 
As to the objection taken from the omiſſion of the word Heirs 
in the deviſe to the new truſtees; it was obſerved, That a will is Not the fame 
always to be interpreted according to the intention of the party; and quired in ihe 
that there is bo legal form of words whatſoever neceſſary in a will werds or. 
(as in a deed there is) to paſs a ; but whatever words vil, = in 
make it plain, the teſtator intended it, will be ſufficient for that d 
purpoſe. - ;- | | ns "IL Salk. 621. 
And therefore here a fee ſhall paſs to the truſtees, . without the 
word Heirs ; becauſe impoſſible that any other eſtate could ſupport 8 | 
the uſes for which the eſtate was given them, Fr HEY * 


their beim be omitted, ſhall convey an eſtate in fee to them, if that be neceſſary to ſupport the intention of 


the teſtator. 


Abſurd to the laſt degree to ſuppoſe, a man ſhould in one and 
the ſame breath, viz. the ſame codicil, ratify and confirm his will, 
and former diſpoſition of his eſtate, and then overturn all at once; 
nd this in favour “ of his heir at law, for whom he had been pro- # 
nding in this very codicil, and declaring very fully and expreſſy, 
That he intended nothing elſe at alt for her. | 

The meaning of Mr. Vernon is ſo full and clear, that no one but 
a lawyer could ever have miſtaken it, And after all, in order to 
miſtake it, tis neceſſary to vary from the literal meaning of his words; 
for had he meant and intended what the other fide would have had 
tim, he ought not to have ſaid, I hereby revoke that part of my 
will, but that Clauſe ; for if it be aſked what is that part of the teſ- 
utot's will, whereby A. B. and C. are made truſtees, Is not the 
anſwer barely their names? So that in a literal ſenſe, which is like- 
viſe the real and natural ſenſe, no part of the will is hereby revoked, 
but that part of the will where theſe truſtees are named, viz. their 
names, The bare naming them made truſtees, and the revoking 
the naming of them, puts them out of the truſt, 


3 


P. 524. 


147 This 


* 


— 
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This point was clearly decreed by the Lord Chancellor in favour 
of Mr. Vernon. | 


- 
1 


Demi of: In the arguing of this point, the caſe of Yackel and Vachel was cit- 
mailing to an ed by Mr. Vernon's counſel ; where, upon a bill brought by the eldeſt 
1 — in ſon, to have his diſtributory ſhare of the perſonal eſtate, it. was de- 
_ ul claims, creed againſt him upon this fingle circumſtance, That the teſtator 
held ſufficient by giving him a ſhilling in ſatisfaction of every thing he might claim 
to exclade out of his eſtate, had manifeſted his intention to be, that he ſhould 
diſtributory have nothing at all. | | 

ſhare of the | 

 teſtator's perſonal eſtate. | q 


OS Another point inſiſted upon by Mr. Atcherley's counſel was, That 
fee-farm the fee-farm rent of 35 l. per Annum, iſſuing out of the manor of 
rent thay! * Honbury, and purchaſed in by Mr. Vernon, did not paſs to the truſ- 
the word tees by the word Landi, "Ac! ' 
ads ? * It was ſaid, That an heir at law, is never to be diſinherited, but 
* P..525- by very clear and plain words: That therefore the word Land, 
Forghe plain- mould never be extended to comprehend fee-farm rents, to the di- 
There maſt inheriſon of an heir at law; unleſs where the word can relate to 
either — nothing elſe, and fo otherwiſe be totally void. And upon that diſ- 
« will or tinction weot the caſe of Inchly and Robinſon, 2 Leon. 41. and 3 
$ nec Leon. 165, The deviſor being ſeiſed of a fee-farm iſſuing out of the 
implication manor of Fremington, and of no other land whatſoever, deviſed his 
an her at manor of Fremington to J. S. And it was there held, That the 
* deviſe of the manor of Fremington, were words in a will, ſufficient 
, . 700 paſs the fee - farm rent ifluing out of that manor; for the deviſor 
Vherea de- being ſeiſed of that rent, and nothing elſe in that manor, it was plain, 
1 That the teſtator meant the tent, aud could mean nothing elſe: 80 
= that otherwiſe the will muſt have been intirely void. 
rent 1 = 
uing out o becauſe id, ing ſei 
Tn 8 the teflator being ſexſed of nothing 


te 
f 
th 


For thede- To this it was anſwered by the counſel for Mr. Vernon, That 
Merger. Mr. Vernon the teſtator, being ſeiſed in fee of the manor of Ha- 
ä bury, out of which this fre- farm rent did iſſue, had merged the rent 
in the inheritance, by taking a purchaſe of it to himſelf in fee. 

But it was further inſiſted upon, That ſuch a rent would very well 
paſs by the word Land. 

The caſe of Iachiy and Rabinſon proves, That the word is ſuffi 
cient to paſs it, where the intention of the teſtator is plain that it 
ſhould paſs; for the word Land certainly as comprehenſive as the 
words in that caſe, viz. the Manor of Fremington ; nor could the 


circumſtance of the teſtator's having nothing elſe to paſs, more 
ſtrongly 


f Han- 
he ren 


s ſuffi- 
that it 


old the 


trong! y 


ſlrongly ſhew'the intention of the teſtator, that it ſhould-paſs in that 


— i fi 77 2 elmas Term 10 Geo. ; i 


* 


caſe, than the releaſe in the preſent. Yo | : 
"Where a man had a portion of tythes in fee; held, That '7hat * P. 526, 


ſhould paſs in a will, by the words all my free Landi. It is true Where the 


the teſtator had in that cafe nothing elſe ; but that is a circumſtance ging ve, 


of no weight, any “ further than as it ſerves to ſhew what the teſ- portion of 


tator intended, which the releaſe directed does abundantly in the pre- 2 ---% 


ſcat caſe, Style 261. n thing elſe ; 
45. 5 _ Reſolved 
That that ſhould paſs by the words all my Free Lands. 


The word Liveliboed will paſs land in a will. Fee. form rent ex- en 
tendible upon an Blggit, and yet the words of the ſtatute that gave be a 
the ſheriff authority are only Land, medietattm terra. Þ he won 

ac. n | Stat. Weſtm.' 
2. {6e-farm rents Extendible upon a . 


Lord Chancellor merged in the inheritance, and purchaſed by the Coen. 
teſtator with a view that it ſhould be ſo. Beſides, the word Lands 
ſufficient to paſs it; eſpecially in a will, and where the intention of 
the teſtator is ſo very = as here it is, that-it ſhould, paſs. 


executing conveyat was not come at the time of the making the but * 

codicil, did not paſs by it ; and conſequently would deſcend to the 172 

beir at law. . n 55 | 
icil of al 


It was admitted, That if there had been no other lands purchaſed 
fince the making of the will, where the conveyances had been ex- 
ecuted, there poſſibly, rather than this clauſe ſhould be intirely fruſ- 
trated, they ſhould paſs: And in that caſe, the vendor would in a 
Court of Equity, be conſidered as a truſtee for the purchaſer 3 for, . 
equity always conſiders things that ought to be done, in the fame equity. 
light as if they were done. But here, there being other lands pur- 
chaſed ſince the making of the will, where the conveyances have 
been executed, the words of the codicil being ſatisfied by thoſe lands, 
ought not to be extended any further; eſpecially to the diſinheriting 
of an heir at law. 

Nay, in caſe there were no other lands, this rule of equity could 
be extended no further than to ſuch purchaſes, where thongh no 
conveyances were actually * executed, yet the time fixed by the ar- 4 p. 527. 
ticles for the execution of them was paſſed ; and then thoſe lands 
where the time limited for the executing of conveyances was not yet 
come, will not paſs, but deſcend upon the heir, If the teſtator had 

1 intended 
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ker poive was wary ae * the Lor Chancellor. favour 
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Da. In the wie of this point, the caſe of Yachel and Fachel Was Cit- 
ſillng co an ed by Mr. Vernon s caunſel ; where, upon a bill brought by the eldeſt 
on in ſon, to have his diſtributory ſhare of the perſonal eſtate, it. was de- 
ee. ciued againſt bim upon Mis fingle circumſtance, That the teſtatot 
held ſufficiene by giving him a ſhilling in ſatisfaction of every thing be claim 
RI out of his eſtate, had manifeſted his intention to be, that he ſhould 
diſtribatory have nothing at al | | 

ſhare of tbe | K 
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On Another point infiſted apon by Mr. Atcherley' $ . was, That 
— the fee-farm rent of 35 l. per Aumuin, iſſuing out of the manor of 
Aer * Honhury, apd-purchaſed in by Mr. e e 19r 
7 tees by the word Landi. 


YI 
2 


| * It as, aid, That an beir at law, ks caves: tb be abort, but 
525+ by very clear and plain words: That therefore the word Land 
Forgha ploi- | uld never be extended to comprehend fee-farm rents, to the dif 
Keren inheriſon of an heir at law; unleſs where the word can relate to 
8 nothing elſe, and fo otherwiſe be totally void. And upon that di- 
Na, of, 0 þ woot the cal of Inch and Robinſon, 2 Leon. 41. and ; 
| — The deviſor being ſeiſed of a fee - farm iſſuing out of the 
' manor 1 * and of no other land whatſoever, deviſed his 
'* manor of n to * And it was there held, That the 
= deviſe of the manor of Fremington, were words in a will, ſufficient 
2. 122. -t0. paſs the fee-farm rent iſſuing out of that manor ; for the deviſor 
| Whereade- being ſeiſed of that rent, and nothing elſe in that manor, it was plain, 
viſe of the. "That the teſtator meant the tent, god could mean _—_— * So 
ded a be. that otherwiſe the will muſt have been inticely veid.., 


rent if 
out of that mavge'3 becauſe otherwiſe the will mul kave been void, the teſtator ſeiſed of 
ce tat aver be tet frm rem rent. being * 


2 To this eee ae by the Ai che id — That 
Mr. Vernon the teſtator, being ſeiſed in foe-of the manor of Ha- 
| bury, out of which this fce-farm rent did iſſue, had merged the rent 

in the inheritance, by taking a purchaſe of it to himſelf in fee. 
N was further inſiſted upon, That ſuch a eee 

is by the word Land. 

The caſe of - Incbly-and Rabinſon proves, That the word is ſuffi 
cient to paſs it, where-the intention of the teſtator is plain that it 
ſhould paſs, for the word Land certainly as comprehenſive as the 
words in that caſe, viz. the Manor of Fremington ; nor could the 
circumſtance of the teſtator's having nothing elſe to INE _ 
ong! 
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the teſtator had in that caſe nothing elſe ; but that is u circumſtance or was 


' Court of Equity, be confidered as a truſtee for the purchaſer ; for 
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ſtrongly ſhew'the intention of the teſtator, that it ſhould el 
caſe,” than the releaſe in the preſent. 2 = l 


Where a man had a portion of tythes in fee ; held, That har P. 526 
in, a will, by the words all my free Landi. "It is true Where ihe 


of no weight, any * further than as it ſerves to ſhew what the teſ- port of 


tator intended, which the releaſe directed does abundavtly in the pre-. tythes in 


| {ent caſe, Style 302. 1 


. by ch wha Ut oy Pres Lands, 


The word Livelibood will paſs land in a will, Feelfarm tent ex- Land will 
4eridible/ upon an Blegir, and yet the words of the ſtatute that gave fa da will | 


| the ſheriff authority'are only Land, medictatth terre. f Livelihood. 


| Stat. Weſlm; 
0 mal 2. ſee· farm rents Extendible upon an Elegic. 


Lord Chancellor merged in the inheritance, and-purchaſed by the Conn. 


teſtator with a view that it ſhould be ſo. Beſides, the word Lands 


ſufficient to pak itz, N in a will, and where the intention of 
the eſtator is f et n, as here it is, that it ſhould paſs. . 


Abodber point infiſted upon by Mr. Atcherley's counſel was, That 3d Point, 
the lands reno for where no conveyance was executed, and Whe Whether 


eſpecially thoſe lands where the very time fixed by the articles for — * 


executing conveyances, was not come at the time of the making, the — 2 


codicil, did not pals by it ; and conſequently. would deſcrpd 10 to the 19% ig 


heir at law. 1 1 [ = 1 4 f 11 ” Y ö 


It was admitted, That if chere had been no other lands 2 


fince the making of the will, where the conveyances had. been, ex- 


ecuted, there roſtibly, rather than this clauſe ſhould be intirely fraſ- 
trated, they ſhould paſs: And in that caſe, the vendor would in a 
Maxim of 


equity always conſiders things that ought to be done, in the ſake equity. 


light as if they were done. But herr, there being other lands 4 
chaſed ſince the making of the will, where the conveyances 
been executed; the words of the codicil being ſatisfied by thoſe lands, 
ought not to be extended any further; eſpecially to the " Sileritiri | 
of an heir at law. 
Nay, in caſe there were no other lands, this rule of equity could 
be extended no further than to ſuch purchaſes, where thoug no 
conveyances wete actually * executed, yet the time fixed by the ar- 4 p. 527. 
ticles for the execution of them was paſſed ; and then thoſe lands 
where the time limited for the executing of conveyances was not yet 
come, will not pals, but deſcend upon the heir, If the teſtator had 
4 intended 


* — 2 
o 
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"intended otherwiſe, he might have made this very plain, cc. 
fing himſelf thus, Lands face purchaſed or amen for. by WER: 


For thede. In anſwer to this it was ſaid, That upon all the circomiſtivces of 
| fendant- the will and codicil taken together, nothing could appear plainer 
than that it was the intention of the teſtator, they ſhould Lon de- 
ſcend to the heir at law, but paſs by the codicil. And if the inten- 
tion be plain, it cannot be controverted, but that the words mate 
uſe of by the teſtator in the codicil, viz. All the lands purchaſed 
me fince the making my will, and my ſid real gate are large e000 
to take them in. 
| ſt was admitted by the counſel of the other fide, That the words 
| would have them, in caſe there had been no other lands; 
and Why is that ? Only becauſe.it would have been then evident 
- - the teſtator had intended them to paſs ; and here the releaſe ordered 
by the teſtator 1 this full as an 
As to the difference taken between m ited for the 
executing of theſe conveyances is paſt, and where yet to come; no- 
thing at all in it, e eee 
by equity in the vendor. 
A material circumſtance, that in every one of theſe contraQts, 
part of the purchaſe-money was paid. 
A known and eſtabliſhed 'rule in equity, That from the time of 
the contract, the vendor is a truſtee for the vendee. Upon this 
foundation it is, that a bill lies in equity againſt the vendor for a 
ſpecifick performance: Nay ſhould the vendor afterwards, ell this 
land to another, having notice of this precedent ®* contract, 
ill transfers the truſt ; and the ſecond vendee may in ſuch caſe, be 


| compelled to a ſpecifick performance, 


is executed : Add if the vendor ſhould afterwards fell the fame lands to another, aſt 


agreement ; rh r ef NN A Bags «aan for a 
performance. 
Theſe words cuntracied for and purchaſed ow SAEED uſed pro- 
» miſcuouſly. 


Beſides, if this were not to be conſideted as real eſtate, then it 
muſt be perſonal eſtate, for there is no medium; and if ſo, it is 
given to truſtees to be by them inveſted in land, and ſettled to 
the ſame uſes : Bat if it be to be accounted as real eſtate, and as ſuch 


deſcendible to the heir at law ; then i it is deviſable, and will pas by the 


words of the codicil, 
Afirmed up- Caſes quoted to this purpoſe were, Lingen and Souroy in Lord 
— Harcourt's time : A man by his will gave all his land in the county 
Chanel of York and kingdom of England, and had no lands at the time of 
Cowper. See his death, but only had obliged bimſelf by marriage articles to pur- 
— — A chaſe lands to the volue of 14001. And held that this 1400 l. ſhould 
Ant. 39. be confideied as real eſtate, and was well paſſed by the will In — 
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2 the caſe of Athens and Atkins, in Lord Jeffreys time, was 
ed. 
ebe caſe. of Wedier and Greenbill: Freehold land was deviſed. 8 
to truſtees, the land was contracted for before the will, viz. in R "of Caſes 
April, the will was made in June, time fixed by articles for the con- ia Equity 77- 
veyance was at Michaelmas ; yet held Lord Harcourt, That the land 
paſſed, he being of opinion, That had the teſtator died before the con- 
veyance, and made no deviſe of it, the heir might have claimed it 
as land, and compelled the executor to have paid for it out of the 
perſonal eſtate ; and conſequently, if the deviſor had ſuch an in- 
tereſt in the land contracted for as was deſcendible, it was deviſable; 
And Mr. Vernon . preſent _ Loy ow counſel in-that caſe, — P. 529. 
3 very much upon the adſurdity o ſing it neither real Whatever 
perſonal. eſtate ; * for if perſonal eſtate l. muſt not deſcend to 88 
= air, which all held it would; if real eſtate and 8 law as real 
deſcerdibles then it was well deviſed. — 
Caſe of Prideaux and Gibbon, 2 Chancery Caſes 144. A man 
having contracted for an eſtate, deviſes all his land to be ſold for 
the payment of his debts ; and after the making of the will, the 
5 was actually conveyed to. him in purſuance of the: antecedent 
contract: The court decreed the land to be fold for the payment of 
his debis. And if the teſtator had power to deviſe an eſtate con- 
trated for, before conveyance, for the payment of his debts, he 
might certainly have deviſed it in any other manner. Said in that 
caſe, by the Lord Chancellor, That where a man deviſes his land to 17a man de- 
be ſold for payment of his debts, and he aſterwards purchaſes lands, viſes 2 
equity will decree a ſale, though there were no articles entered into nen — 


bis 
precedent; to the will. d 12 
| y will decree a 
| ' ©  fale of the lands plochaled der the deviſe. 
Lord Chancellor was of opinion, That all the lands contracted for Cour. 
by the teſtator, as well as thoſe which had been 9 ee to 
him, did paſs by the codicil. 
Then Mr. Atcherley's counſel inſiſted, That the copyhold land Copyhon . 
did not paſs by the codicil; but held clearly that it did. dle without a 
- ſurrender, if 


the teſtator has only an equitable and not the legal eſtate. 2 Vern. 680, See the ſtate of the caſe Ant. 


| Ther it was inſiſted upon by Mr. Atcherley, That ſome manu- Whether 
ſcript Reports of Caſes in Chancery, found in the London houſe, — 
did belong to the heir at law, as guardian of the reputation of his an- feed — 


_ceſtor, | heir at law ? 


It was ſaid, That if the a or monument of an anceſtor be 


defaced or deſtroyed, and action lies for the heir at law; and that 
by parity of reafon, as thoſe manuſcripts were intended by the teſ- 


Vol. X. é 4 Z tator, 


— 


— 
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VEE: 
tator, a8 4 monument to tranſmit — and reputation to 
LC P. 530. terity,” the law would intruſt the heir with the care of * them, — 
ſhould be printed in ſuch a manner, as wal moſt for the 
honour of Mr. Vernon's memory. 
- * © The printing, or not printing d puts _ much affect 
the reputation of Mr. Vernon, as any monument or tomb. Poflibly, 
they are nor ir to be printed 3 bly they were never intended do 
be prin 
| Re and will not there- in 
ſore, fall within that clauſe, that gives he reidus ofthe prfoal et th 
to thie truſtees, | 
_ Suppoſe a man of learning, ſhould have the misfortune to die in 
gebt; Can the creditors come into this court, and pra poorer 
of all his papers, that they may be printed for the payment 


—_— 


* And if creditors cannot do this 3 a feriei not the truſtees in 
3 the preſent caſe. | 
"IF niniſter of ftate ſhould die, r 


, that may be very curious, may print and fell well; yet ſurely, 
theſe will not be conſidered as perſonal eſtate, and go to the execu- 
tor. 

As therefore papers found in a man's ſtudy, not being in thel 
nature fruftuary, are not conſidered as perſonal eſtate; and in caſe 
of no will, would not have gone to the adminiſtrators of Mr, Ver. 
; ſo it was argued that they did not paſs under that clauſe, where 

the refidue of his perſ = ary pod cop 7 chr myth en p 
Omen 124. Reſolved in the car of Northumberland's caſe, That viſe 
notwithſtanding all his jewells were deviſed to his 2 yet his 
garter, and collar of 8 8 ſhould go the heir. : 


On the other fide, it was irongly inſiſted upon, That it was per- 
fonal eſtate ; and was deviſed to the truſtees by thoſe words, The re- 


due of my perſonal gate. 


„P. 541. * It was infiſted upon in behalf of the widow, That the ought 

N to have them, as included in the deviſe of houſhold goods and fur- 
niture, 

The court decided nothing in this affair ; becauſe all conſented to 


have them printed under the direction of the court, without, ma- 
king any profit of them. 


Thoſe points being thus determined againſt Mr. Atcherley ; Mr. 
Vernon's counſel in virtue of a croſs bill brought for that purpoſe, 
prayed That the court would decree Mrs, Atcherly and * 


17 
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toYeteaſe in the moſt effectual manner, or elſe to wave their legacies ; 
for which the cafe of Thorol# ad Thorold was cited. TS 


This as bighly reaſonable was directed by the court. 
There was another point conteſted by Mrs. Vernon the widow, 


which was this. | 
Sir Anthony Keck, Mrs. Vernon's father, did by his will, made 


by herin 


. ®. - | hat ſhe 
of : 
LA . Decreed the ſhould have the 300 .. over and above the proviſion 


It was ſaid, That taking all thoſe circumſtances together, it muſt 
be intended, That the teſtator did plainly defign this, as a legacy to 
the ſeparate uſe of his daughter, though he does not uſe thoſe very 
words; and therefore as the teſtator never deſigned, that this mo- 
ney ſhould be ſunk in the eftate of her huſband, the eſtate of the huſ- 
band ought to be till liable to this demand, in the hands of the truſ- 
tees. 


And it was accordingly decreed for Mrs. Vernon. 


N. B. It is a point of law vary well known, That if a man de- * P. 532. 
viſes all his perſonal eſtate, and he dies worth double the perſonal A deviſe of all 
eſtate he had at the time of the making the will, all his perſonal u 


Bat if a man deviſes all his real eſtate, no land purchaſed 
making of the will ſhall paſs by it. 
| nothing mare well yala hes what che eafecey hdep ebe making dow n 


This difference the Lord Chancellor was pleaſed thus to account The reaſon 
for, That the ſtatute which made lands firſt deviſeable, uſes theſe *fthis dife- 
words, a man having Lands : So that the parliament ſeemed to con- devi pe 
fider deviſe as another inſtrument of conveyance ; and therefore the real and per- 
rule has always been, that a man can deviſe nothing, but what be gar. hee f 
might by deed convey. ' cap. 1. and 


Stat. 34 & 35 


Acre of this. For admitting, That a will is to be conſidered as H. 5. =P: 5: 
a conveyance, yet like other conveyances that are not eſteemed valid 
uotil ſealed and delivered ; ſo a will ought not to be reputed as a 
will, until the death of the teſtator, when it takes effect; and it 
might not ſeem unreaſonable to conſider a will as wrote every day of 
a man's life, that it lies by him unaltered, 1 
1 E 


or 


2 Vern, 688. "The, true 545-54 of this Aforence,. as. — 10 —— 23 | 
| from the fluctuating nature of perſonal eſtate ; ſo that death is the on- 
© ly time when this is capable of being reduced to a certainty: ct being 
next to impoſſible to diſcoyer what the perſonal eſtate of the * 
Ne en in, eee will. 
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Y An ati it was 1 that land ſhould be 
ſettled upon huſband for life, wife for life, then to the iſſue 
of that marriage in tail, remainder to the fourth ſon of the 

| huſband's father, This fourth ſon died, leaving behind him 

— . P «ny, daughter married to the plaintiff, who brings, his bill, the eſtate» 
| tail being ſpent, and no ſettlement made, to baye the articles perform- 

ed ſpecifically, by ſettling, Ce. in oppoſition to the defendant, 10 
whom, as heir at law, it would deſcend in caſe of no ſettlement... 


For the de- Atgued for the defendant, That tho! thele articles were founded 

fendan. @ upon the conſideration of marriage, yet they mult be eſteemed vo- 
luntary for ſo much of them as that conſideration would not teach 

Ant. 469, or cover; and a court of equity will not in favour of volunteers, 60. 

27. a defeclive ſettlement, much leſs decree one where there is none. 

F. S e The plaintiff, who i is a remainder man after the limitation to + i 
iſſue of the marriage, is certainly a volunteer; and then the queſtion 


is ingly, whether the court will interpoſe ſo far in favour of a vo- 


lunteer, as to carry a covenant to ſettle, into execution, to the preju- 
dice of the heir at law, upon whom it would otherwiſe deſcend, | 


That 
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That the court would not, the following caſes were cited: The 
caſe of Robinſon and Kirſaire, the caſe of Thompſon and Lord Haver- 
ſham before Lord Cowper, the caſe of Bellingham and Loutber, 1 
Chancery Caſes 243. This laſt caſe much relied upon. 


For the plaintiff it was ſaid, That truſts, tho' voluntary, muſt be For the plain- 
that they may be created as well by articles as otherwiſe, if. 

and as well by marriage articles as any other way. That here there- 
being a covenant to ſettle, &c, the queſtion was, Whether this not 
being performed by the anceſtor, an implied truſt to do this was not 
devolved upon the heir. | 

In the caſe of Fenkins and Keymis, reported both in Hardres and 
the Chancery caſes, expreſsly affirmed per Lord Chief Baron Hale, 
That the confideration of a marriage-portion, will extend and run 
through all the uſes in that ſettlement ; and what conſideration 
would be good by way of ſettlement, will be ſo by way of articles. 


Lord Chancellor Macclesfield : 507 AG” 

It ſeems clear ta me, That where there is a martiagt portion and Court, 
ſettlement, that part of the ſettlement only, which belongs to the 
wife and children by that wife, can be eſteemed to be founded upon 
the confideration of that marriage ; for abſurd to imagine, that the 
friends of the wife ſhould be ſuppoſed as at all concerned about the 
remote uſes of the ſettlement, upon perſons to whom they are entire 
ſtrangers. And as fot the caſe of Femtins and Keywis ; itought * not u p. 535. 
to be underſtood in ſo abſurd a ſenſe, as that comes to. The mean- 
ing of the caſe is no more than this, that a father, when he makes a 
marriage ſettlement upon one ſon, has ſuch a proper, fair, and juſti- 
fable opportunity offered him of providing for his other children, as 
that if he thinks fit to lay hold upon and embrace it, by inſerting in 
the ſettlement proviſions for them; ſuch proviſion ſhall never be 
eſteemed as fraudulent, and as ſuch ſet afide in favour of creditors. 

Therefore very plain to me, that the plaintiff muſt be confidered 
as a volunteer, if there was nothing more in the caſe, than the conſi- 
deration of the marriage, and the marriage portion. | 

But upon ſuppoſition, that the eſtate, was neither all io the father, 
nor all in the ſon; ſo that neither could, without the aſſiſtance and 
help of the other, have made this ſettlement ; then it may be very na- 
tural to ſuppoſe, that this part of the ſettlement, under which the 
plaintiff claims, might be founded upon an agreement between father 
and ſon, For very natural for the father to tell the ſon, I muſt pro- 
vide for my other children, as well as you; and therefore, unleſs you 
will conſent to this, I will not join with you in making this ſettle- 
ment, And then this remainder-man the plaintiff muſt not be 
conſidered as a volunteer, but as one claiming under the conſideration 
of the father's doing that, to enable the ſon to make the ſettlement, 
which he was not bound to. | | 

Vor. X. 5 A | This 
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HEN thi cas en bells Lond Bead eld, be was — 
ſtrongly of opinion for the plaintiff, the heit at law; 
but in order to bting the matter more fully ==> his. ch 
be made an order directing ſome iffuts (5 be tried; th 
from which order the defendant 3 to the houſe of Lords, ss pi 
having directed ifſues to be tried, that were not watranted by the 8 


pleadin ogg. The houſe of Lords ſet the order afide, but gave the 
lain leave to amend his bill; which he did. And upon this a- 
hended bill, and the pleadings thereupon, the point in law came now 
__ & tobe ſpoken to again before Lord Chancellor King viz. Whether the 
'* grand-daughter, the defendant, having conformed by taking &c. ac. 

cording to the act, Gr. within fix months after attaining 
eighteen, was capable of taking the refidue under this will; ſhe being 
about fourteen at*the time of the death of the teſtatrix. *. 
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Dae ac N 2 5M ad to 51:4 ; 
Lord Chancellor fa and ſtrongly e in — of # 
the defendant, contrary do the opinion of Lord Macclesfield, 
This act of parliament makes no difference as to the religion of 
thoſe from whom the eſtates come, whether proteſtants or papiſts; 
but regards only the religion, age and circumſtance of thoſe to whom 
they come. 
"In: this caſe, it moſt be admitted upon the ber of the caſs'of Me refdeun 
Roper and Radl , that the refiduum diſpoſed: of by this will is 20 Teal eftare 
land. 


337. 


devi ſe d io be 

ſold fer pay- 

0 ment of debts 
and legacies, to be confidered as land. Ant. 93, 234- 


zd, Upon the authority of that caſe, it muſt likewiſe be admit- Purchaſe in- 
ted, that the word devi/e is included in the word purchaſe, in the ſe- 2 — — 
cond clauſe of that act. — v6 
And 1 think the houſe of Lords were very right in. that determi- 
nation; becauſe otherwiſe, this clauſe in the act, 2 in abundance 
of caſes have been entirely uſeleſs. K . 7 ..4 9 
But it does not from hence follow, That all ki a 
muſt be included under this word; without excepti even deviſes, 
that appear to me to be allowed of by the former clauſe, or rather the 
firſt part of this clauſe, for the whole is indeed but one clauſe. 
The legiſlators had two ſorts of perſons under their view; viz. 
perſons under the age of cighteen, and perſons over that age. 
As to the 2 the legiſlators looked upon them as too young, 
to be fixed upon rational grounds, in any religion whatſoever ; and 
therefore laid upon theſe only a temporary diſability, removeable 
upon conformity. 
But for perſons above that age, and who might be ſuppoſed, fix- 
ed and riveted in their ſeligious ſentiments, the legiſlators thought it 
to no purpoſe to expect their converſion ; and therefore laid a total 
diſability upon them, 
* Not to underſtand the act of parliament in this manner, would be“ P. 538. 
to make the legiſlators overturn their plain and apparent intention in 
the firſt clauſe, by the ſecond. * 
The defendant therefore is plainly capable of taking by deviſe 
this will, being under the age of eighteen, at the time of the death of — _— 
the teſtarrix ; and having performed thoſe external acts, that were pable of ta- 


pitched upon by the parliament, as a ſufficient ia of her confor- kinglands that 
mity. to 'em under 


that age. 
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1. W T is the conclaſion, not mat- 
ter of a plea, that makes it 4 
plea in abatement, or in bar, 
* Page 118, 192 
2. So that ſhould a man plead in form 

of a plea in abatement, what for the 

matter of it might have been plead- 

ed in bar, it would be but a plea in 
aba eim nnd 120 
3. And vice verſa, a plea in abatement, 


an ill 
ibid. 
abatement, 
112, 210. 


would be a plea in bar, tho 
t da 
4 The form of pleading in 
5. What judgment muſt be given upon 
a plea in abatement, 112 
6. Pleas ia abatement muſt go to the 


whole, 285 
Vol. X. 4 B 


* 
- = - * 30 8 
FY . 2 * 


7. They ſhould be certain 
tent, 


pleaded in form of 4 plea in bar, | 


to evety in- 
„ Page 208 
8. It is a rule as to pleas in abatement, 
That the deſendant ſhall not ſet aſide 
the wtit of the plaintiff, without 
ſhewing him a better, 208 
9. Where it from the matter of 
the writ itſelf, that it ought to abate ; 
| there the court is bound ex officio 
to give judgment againſt the plain- 
tif, thoꝰ the deſendant ſhouſd not 
plead it in abaternent, 169, 170 
10. Whether writ of error in the ex- 
chequer- chamber, may be pleaded in 

| abatement to debt on a judgment 
upon record in B. R? 17 
11. Covenant not to ſue huſband and 
| wife, upon a bond entered into by 
the wife dum fola, daring the life of 
the huſband, muſt be pleaded in a- 
batement, and not in bar, 162 
12. If the plaintiff be a ferne-covert at 


/ 


| 
, 
| 
1 
| 


| the time of the action brought, this 
is pleadable in abatement, 166 
K Accl⸗ 


 Keetdent. n } 


2 ey 32325425 » 


— dhe ju- | 
riſdiction of the Court of Chancery, 


Page 1, 470 


©} K 0 £f 


9 en £ | 

I, 1 ck quod conputet, | no} 

* plea can be pleaded before auditors, | 
that would have been a hoes: 5 of 


4 action, Fun 1193 22 
fon of acc al one gs, 
the defendatht ſhall e 


*Þ e the 
Fe N eee 1 


| receiver, who is no bailiff 3 unleſs it 


| _ from the nature of the ac- 
count, that the receiver, mult have 


45 ee 234 


| 


"I EM p "44 
o I. 18 fl 19 fs £ xt. 34 


ine un Sypprogt 1 | 
Ian 
3. AR of court; ought. not to preju- k 
* ſuitors, I eee acl 30 
* 1 an aA be. dene by the court that || 
is an ettot yet the party in whoſe 
favout it was, ſhall not be admitted 


en W "ol 


©6854 5 * 


a of the Party. | 


1. What, ſonal, — what not, 
10 pe 289 &c. 469 &c. 
2. No one ſhall be — to take ad- 
vantage of his own wrong doing, 
10, 250, 343, 379 
3. If the execution of a power be pre- 
vented by any act of the party con- 


cerned i in intereſt to binder it, this is 
2 ſufficient ground for a coutt of e- 


7 


quity to interpoſe, 


* 
2 
| 


3681 7 


AW 


by + » 44 een 


L 3111 ni 10 


arlons in geni 1 
1. Every cauſe muſt bezin eithet by 


- writ or bill, Page 211 
2. The law abbors multiplying. of ac- 
tions, 173 

. Yet a man cannot join his own 
"right and another's in the ſame ac- 
tion, 171, 172 
laintiff not 


'of words at's pred yt 


Vet onal actions are not 
s ſo 3 the form in 145 
ſter, as fal Actions, 1 41 
6. In tranſitory actions time and place 
not material, 251 
7. Where khe action is grounded u 
a ſtatute that gives a Lern e 
the penalty, no demand can be of a 
leſſer ſum, 
8. An action will lie upon 4 deed dated 
in foreign parts, 255 
. No action will lie for intereſt of 
money, or for money won at play, 
without an expreſs promiſe. 7 312 
10. Vet where there is only mali pac- 
tum, à ptbmiſe without any confi- 
derotzen, this is no foundation at 


ue un eon. 2393 
> RFK 4074 * My A 1 13 
" » 8 lone N 2:9 
Akon on the Cafe,” 


t. A poſleſſory right. only, tho“ the 
| Property be in another, ſufficient to 


maintain an action on the caſe, 


25 


| 2. Therefore, if the general p lea of Not 


| 


guilty be pleaded to an ation on the 

caſe for taking the plaintiff's 
it will not be fufficient for the de- 
fendant to ſhew the plaintiff had bo 
property in em, except * had no 
poſſeſſion of em neither, ibid. 
3. Caſe 


SS i Does.” a. © 


. in damages for a falſe | 


3 in the matter of an election 


laigtiff to bearreſted for 300 m — 
claration*adjudged to be naught up- 
ona .demurrer, for want of 


* 


145, 209 


& But this defect in the. declaration 


| nnn | 
145. 210 


| | 


6. Or by a plea in bar admitting the 

1 LE be falſe and hopeleſs, 
210 

7 Cue will not lie for 3 malicious in- 


, without hewing ; what 


. became of that inliQaeet, 245, 
810, — 


8. Court! jachned to thiok, that where 


the indictment was inſufficient, and 


,the matter not Sn. this ac- 


tion would not lie 149 


9. But afterwards = oo upon full } 
conſidetation, that 1his action will: | 
lie for damage by expence, as well | 
as by ſcandal, tho the indimcer| 4. 


NY inſ it, A * 217 
o, Action on the caſe, for. an indict- 
3 for uſing the trade of a badger | 
without a licence. Exception taken 
by the court, that the plaintiff did 
not ſhew. he was licenſed, 148 
l 1, But afterwards exerciling the trade 
legitime mods held ſufficient, 215 


12, Caſe for a falſe and malicious in- | 7. 


ditment without ſaying the indict- 

ment eee cauſa, and 

beld good, 148, 214 

13 Qtberuie if the adion had been 

VOWS: for e proſecution, g 
14 


Anion bopulat. 


An N 
de 1 ſeftam, and ſhall not a- 


„ what became of the action, 


| 


i tam may conclude et in- 


1 


, 


n 


bate for want of thoſe words tam | 
Pro domino rege quam pro ſeipſo, | 


qu 823 


*% . ” ” 
: +66 a % 
A df ® f 
d tions. | | 


The different additions of Miles or Do- 
minus in records and legal proceed- 
ings, make diffetent names, and muſt 
be ae Wt rent 7 | 
6-6 15 | 


Adminittration and avmſnittratos 

1. Adminiſtration by the ſlatdte- law, 
mult be granted by the ordinary, 21 

2. But the adminiſtrator, when put in 
by. the ordinary; detives his power 
not from * ordiaary, but the law, 

i 88,22 

3- |. Where the goods of the inteſtate 
are taken away from an adwiniſtra- 
tor, he may not ſue for them in the 
ſpiritual court, 21 
But may dring bis action of trover 
for them at the common law, 101d. 
5. An adminiſtrator ſhall not be allow- 
ed to plead double, viz. Plene admi- 
ftravit and No aſſets, without afti- 
davit chat he bas no aſſets, 335 
6. Adminiſtrators pay no coſts i in writs 
of error, tho' 4 judgment be de 


Bonis propriis, 276, 277 
Whether ſuch a right of admini- 


ring as would entitle to a ſettle- 
ment within the ſtar. of Car. 2. 
ſhall be deemed a ſettlement before 
adminiſtration actually taken out? 
389 


| Admirelty. 


1. Where the property of goods taken 
by the enemy is altered, and where 


not, 
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n nor, according to 2 ofthis 
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Property. 
2. No ſuing for fees in the court of 
Mags 


. 
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admiralty, 264 


1. woe, that mes — not 
be compelled to make affidavits, 332 
3. Yet when perſons are witneſſes to 
an arbitration bond, they may be | 
compelled by rule of court to make 
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pable of taking whatever lands were 
- deviſed to em before they came to | 
that age, per Lord Chancellor Ni 31 
e Lord Chanceftor More le 


| oe "485 Koln 55 


C298 we ned Ve 144. 


44% — "i 


OY Fe 
9 OX 7. #611 LS) 


RR E to Pay- 


endorff, 135, 137 
"Ra forriori all ones, 137 
3- Of agrougents the reſtraint of | 

made, 
dee wade. 


4. Whether an agreement not to ſow 
* nds lind, be vd ot not? 135 
See law: euſes doubted or denied, 

5. An agreement” that is void at law, 
ſhall never be carried into execution 
by equity in favour of a third 
ſon, contrary to the meaning o the 
parties to the agrermeht, 

6. If by the agreement of parties, two 
acts ate to be done, and à certain 


Pupit le nc are. ca- | 


27, 85, 130 3. Yet if alien tenant in tif foffers a 


I 


459] 


— for the doing of one, „ 


01331 OI 

V 
| 
5 1 
* 


uh u hw ef mad II | 


ene, —＋. 1 $39 


- Aldermen. * 


1. Wherbier the g ght of voti ip for an 
— 5 — lies only in the 
freeten of the ward ; or in all the 
r 


4. When other perſons are rene 
the court of Aldermen of Lo 
than what were choſen for . 


wardmote, the p 
remedy parties is 10 
"wake 2 complaint to that Fink 


SS. 24.5 4.34 Th. 


q eee 
of the goodneſs of ſuch returns, 


renne 
”' 26317 3 fy, e. 
433% FIT EH welt F mf F +44 


4 9 


* 
60 nn 12 ** 
4 oO 


nim. 


| Obit WF 13! 
; Aands foe 
his own 'beneftt ; but he may for 
neee 97 94, 120, 

URN 5 2,44 ra, 736 
2. | Therefore if land be deviſed to an 

alien, the crown fhall have it, 94 


common recovery before office found 
the recovery is 124 
4. Where an sien mould take by 
courſe of deſcent, there the eſtate 
ſhall go over to him, to whom it 
would have gone in caſe the alien 
© nd been already dead. 116 
„As where tenant in tail bas iſſue 
two ſons, and the eldeſt is an alien, 
the youngh brother hall oe. F 


& 


—*— „ Fg dos — 
© * 1 


i. AAS 5 A 


n tn we ts 


TY 


6. Vet an alien be tenant in tail, re- 
mainden ta a. ſubject, the remaindes 
man cam t come 1a till the eſtater 
tail be ſpent, Dae 120 


Almanacks 


1. To be licenſed by the 

Canterbury and biſhop of London, 

| | 109 

2. Whether the crown has any ſpeci- 

al intereft in almanacks ? 107 

z. Whether an almanack may be con- 

fidered as a copy or 

— the book of common pray - 
2 | 


197 


Amdalladoꝛs. 


1. Ab ambaſſador does by Gen of 


Where the whole proof of any 


2, The ſame fiction of law makes him 
extraparochlal, and guaf in the do- 
minions of his maſter, ihid. 


3. Coke upon ſtat. 26 Ed. 3. aſſitmi ic | 


to be high treaſon at the mon 
law to kill an ambaſſador, 
4, If he commits any crime (tho it 
ſbould de one ai a very high nature) 
the king @ quo, non ad quam muſt 


pucith | 4 
5, His perſon is not liable to be arreſt- 
ed for debt, ibid. 


6. Nor are his goods liable to diſtreſs, | 


ibid. 
of ambaſſadors, as to 
ſtat. 7 Anm. c. 12. 5 


7. The i 

ye) 

| amendment. 

1, Statutes of amendment extend only 
to pleadings of record, 88 

2. Pleadiogs while in paper ate amen- 


dable by common law, 88 
1. And the motion to amend, becauſe 


all in paper, is what the court (com- 
monly) can't deny, 


Vile Bo 


archbiſhop of 


part of the Ra- 


105, 106 


4. Almanacks of authority tn" tt, | 


f 


47d. 


ibid. 


4. Except where the party moving re- 

fuſes to pay coſts, Page 88 

5. Or where the amendment moved 

for would amount to a new ples, 
Y | ibid. 

Amicus Curiae. | 

Where any one may inform the court, 


I 
Ancient Demeſne. * 
A plea of ancient demeſue received 


after imparlance, 129 
Imyuity., 
r, 
fi . —— favour of pat 
be dente u yold, 78, 4 
Anlwer in cbantery. 5 


ariſes from the defendant's anſwer, 
the anſwer mult be taken entire, and 
no part of it impeached by any ather 


evidence, Aporal, 495 


1. In an appeal of murder, exception 
taken to the writ for an inſenſible 


abbreviation, . 86 
2. The words de marte fus uiri unde 
eum appellat being omitted in the 


continuance ? 
Appearance. 
1. Where perſous may be convicted 
upon ſummons without appearance, 


248, &c. 341, Cc. 344, 378 


2. Members of corporations may be 


disfranchiſed after ſummons without 
appearance, 343. 380 


3. Appearance will ſupply the want of 


ſummons, 214 


5 C 4. Where 


A 


4. Where and when judgment may, 
or may not be given in the ab- 
ſience of the offender, Page 2 50, 

27 | 344, 378, Sc. 
5. Execution cannot be awarded other- 

wiſe than in the preſence of the 
1 Party. and why, in 2344 


i 0 Appzentice. . 
1. An agreement with an a tice 
not to exerciſe the trade within ſuch 
n diſtance of his maſter, good, 136 
2, If an apprentice makes uſe of the 
goods or caſh which belongs to his 
: "maſter, he forfeits his. indentures, 
1 | 144, 145 


+. ©  Appropyſation. | 
1. The appropriation of a church takes 
*away the biſhop's power of depri- 
ving, | 68 
2, But 


pending, 68, 69 
Arbitrament and Arbitratoꝛs. 
1: Though it be ordered by the teſ- 
« tator, That whatever controverſies a- 

riſe upon the conſtruction of his will, 


ſhall be decided by ſuch and ſuch ar- 
- bitrators ; yet. the parties concerned 


may notwithſtanding decide them at | 


law, if they think fit, 59 
2. An award may be good in part, aud 
void in part, 200, 204 
3. As an award to make general re- 
leaſes of all demands to the time of 
the award, is good for ſo much as 
goes to the time of the ſubmiſſion, 
and void for the reſidue, 200 
4+ Therefore if releaſes of all demands 
be given to the time of the ſubmiſ- 
ſion, it is a good performance of ſuch 
an award, 201 
5. An award that the defendant ſhould 
pay the plaintiff ſo much, and each 
of them ſuch a ſum to the arbitra- 


not "that of viſiting and fuſ- | 


tors; and that upon payment præ- 
did monet' the parties ſhould give 
mutual releaſes, Exception, That 
the defendant had no remedy to 
come at the releaſe, ſince the plain- 
tiff was not bound to give it, till 
after the ſum paid the arbitrators, , 
which part of the award was void. 
Reſolved That monet pred ſhould 
refer only to that ſam, which 
concerned the juſtice of the award, 

| | Page 200, 201 
6. But if any part of the award be 
void which concerns; the juſtice of 

' the award, the whole is void, 204 
7. An award made the 23d of June, 
ordering ſo much money to be paid 
by A. to B. in ſatisfaction of rent 
owing to B. which rent did not be- 
come due till the 24th of June, 
void; for the rent might be extinct 
either by ſurrender, or eviction, be- 
fore it became du, 204 
8. Proſecution of a ſuit by A. againſt 
B. and C. no breach of an award 
That all. ſuits ſhould ceaſe between 
A. and B. 205 
9. Law the ſame though B. and C. 
had been man and wife, 2056 
10. On breach of an award made a 
rule of court, the party may pro- 
ceed both by action and attachment 
at the ſame time, 


Atchdeacan. 
1. An action will lie againſt an arch- 
deacon for not inducting a clerk, 


| 53 
2. And for refuſing to ſwear in perſons 


choſen church-wardens, 53, 55 
3. But no action will lie againſt an 
archdeacon for ſwearing in a wrong 

perſon church-warden, if it be done 
in obedience to a Mandamus, ibid. 

| Arreſt 


wy „ 


333 


2. As where joint damages are 


- reſted, 


3. If it manifeſtly appears upon the 


TY 


at 
— 7 , 


* 


+ © 4 be ? 1 1 1 IN 
Arrelt of the Body. 
1. 

* 


perſons are privileged from 
artefts for debt, Page 4, 111, 346, 
l Wh | 347 
2. No action will lie for a malicious 
arreſt, without ſhewing how the ſuit 
was determined, 145, 209 


' Arreſt of Judgment. 


judgment ſhall be arreſted, 273 


given 
for words actionable, and for other 
words ſpoken at a different time not 
actionable, judgment muſt be ar- 
face of the declaration, That no 
evidence could maintain the iſſue, 


judgment muſt be arreſted after ver- 


dict, e 313 
4. Judgment arreſted becauſe it ap- 
peared upon the declaration, That 


the cauſe of action did acerue by a 
promiſe in writing, above fix years 


before action brought, 311, &c. 
5. Otberwiſe if the declaration had been 
upon a parol promiſe, 


promiſe to teſtator, judgment ar- 
reſted; becauſe it appeared upon the 
declaration, That the teſtator was 
dead above fix years before the ac- 
tion, 14 


7. Debt upon note, I acknowledge my 


ſelf indebted to A. ſo much, which 
I-promiſe to pay upon demand. Mo- 
ved in arreſt of judgment, That a 
demand ought to have been alledged, 
being part of the agreement ; but 
held unneceffary, becauſe the debt 
here did not ariſe from the demand, 
as from the performance of a prece- 
dent condition, but was a debt pre- 
cedent to the demand, 38 


| 253,5 313 
6. In Aſumpſit brought by executor on 


1. If — damages be given where 
by 


„none can be given for part, 


| 


| 


—— —„ 


1. If the executor of leſſee for years 
enters upon the teſtator's term, no 
part of the profits but what is above 
rent and repairs is afſets, Page 12 

2. In Aſumpfit upon promiſe made by 

the executor in conſideration of for- 
bearance, aſſets will be ſuppoſed; for 
unleſs he had aſſets, there was no 
occaſion, tor the promiſe, , 2 54 

3. No difference commonly between al- 
ſets at law, and aſſets in equity; 
but both muſt be diſtributed in a 
courſe of adminiſtration, 427 

4. Yet where land is deviſed to be ſold 
for the payment of debts, the profits 

atiſing from the ſale ſhall be applied 


to the payment of all debts equally ; 


and Why, 28 
5. If a creditor by ſimple contract ob- 
tains a judgment againſt an execu- 

tor, he (hall have no preference be- 
fore the reſt of the creditors with 
reſpect. to equitable aſſets; becauſe 

the judgment might be voluntarily 
confeſſed, and equity will not aſſiſt 
an executor to overturn the courſe 
ot adminiſtration, 426, Cc. 
6. But one that is a judgment creditor 
at the time of the teſtatot's death, 

- ſhall have the ſame preference with 

reſpect to aſſets in equity as to aſ- 

ſets at law, | 428 
7. Where a man dies indebted by ſpe- 

cialties and by ſimple contract, and 

does not leave perſonal eſtate ſuffi- 
cient to pay both; equity will oblige 
the creditors by ſpecialty to receive 
their debts out of the real eſtate, 
that the creditors by ſimple contract 
may not be defrauded; 462, 489 
8. But this power of marſhalling aſſets, 
is never exerciſed in favour of any 
reſiduary legatee, and to the preju- 
dice of the heir at law, 477 
9. E. 


9. E. — —— v 
after martiage in bar of dower and 
thirds, of lands that were chen bis 
father's (his father joining with him) 
and not to take effect till after bis 


facher 's death. And afterwards be 


deviſes his lands to be ſold for the 
yment of his debts, and dies liv- 
ing his father, The wife waves this | 
ſettletnent, and inſiſts upon dower. 
But the Lord Chancellor findi 
That if the lands compriſed in 
ſettlement were to deſcend immedi- 
ately upott the Heir at law, there 
would not be aſſets ſufficient to diſ- | 

: 2 teſtator's debrs, detreod 
take thoſe lands for 
Ather being dead at the 
eu on cauſe ſ, but that ſhe 
ſhould aſſign om ont over it truſt for 
the creditors, Who ſhould 
her à third of het huſband's pare | 
dower, Fake 487, &c. 


Atngninent, Aigno;, amgnee. 
Is Where and bow far choſes in ac- 
tion have been beld affigoable, 164, 


2. Aſſignment of a netting 


102 | 


* Ther ge the » flignmient of a | 


a Warrant of 


bond, the aſſignor gives 


attorney to 9 ſatisfaction | | 
| 


upon er this relicvable only in 
102 


190 

8. — eke, 
6. 1 2 judgmen aſſigned. 3 1 

a t be it will 

Mw in the aflignce before —— | 

189, 190 

7. Bot if the aſſigntnent want a good 

conſideration, it will be tnainte- | 


nance ; and conſequently v 22 
8. Of the Bates of Lo 6, 4 


a his wiſe | | 


or 18011 


n n W to n 81 a7 


. What the judgment rg wr 


of aſſiſe, | 12; 
2 Would lic againſt» mov, . 


e 0 


| - Afumplie, 
r. An Auge wilt not fie upon a au- 
dum pattum, or a naked promiſe 
witheat any. confideration, 294, 
J 475 anall 2 
n ſufficient to ſupport thi 
| ſort of action, 3 
3 Whether the conſideration of 1 
promiſe, or the cauſe of the debt 
ſet forth? 295 
+ What need not to be averred in 


5, Whether church-wardens Was. 


' ceived money by miſtake fot the ole 
A | oftha: parh/ may be ſued gpon an 
| | Afumyſit after they have paid this 
| | money over to the pariſh, and their 
6, If a wager be won, an Indebitatut Aj- 


— 


Was ready 10 
the deliver 
| the time . 


8. Aſſungfit upon a parol promiſe, and 
| after the ſtatute of limitations - 


Bankrupts 9, 10. 


acc, the plaintiff varies the time in 
1 | his 


10 


1. 
| 
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1 | 


his replication from that-in-the-de- 
claration. Held that no advavntage 
can be taken of this upon à general 
demurretr, Page 251, 341 
9. Whether in an | Aſumpfit upon a 
promile c BY the jury have pow- 


er * aſſeſs the damages as they ſee 
cauſe? 29, 30, 86 
10. Where an Aſump/it is brought 


vpon a promiſe made by the execu- 
tor, though for a debt of the teſ- 


tor's, the judgment is always de 
bonis proprits, 254 


Attainder. 


1. The eſtate of a perſon attainted 
"i cm is . to the king, 
2. But in an attainder of felony, =. 
offender's lands are forfeited to the 
Lords of whom they are held, ibid. 
3. In both caſes the blog x corrupted 


4. Perſons attainted for treaſon, have a 
capacity left in them of taking lands 
by purchaſe ; though not for their 
own benefit; but that of the crown, 

122, 359 

5. Yet if one that is attainted ſuffers a 
common recovery before office 
found, the recovery is good, 124 

6. By the common law - perſons at- 


tainted incapable of taking lands by | 


deſcent, 116, 120, 359, 361, 415 


Attozney and Solicito? 


I, An attorney compellable, according 
to Lord Coke, to ſerve in his em- 
ployment, fn 
2. Not to be examined concerning the 
ſecrets of his client's cauſe, 41 
3. Vet it was reſolved That an attor- 
ney ſhould be examined concerning 
the time of the execution of a deed, 
being what he might come to the 
knowledge of without his client's in- 
formation, 41 
Vol. X. 


1. When a debt is ten 


+: Judgment confeſſed by watrant of 
attorney after the death of the de- 
fendant, can be awarded by error 


only, Page 45 


Averment. 


Where an averment is neceſſary, and 
where not, 149, 191, 254, 295, 
| 330, 331 


„ tl. — 


2 G 


Ball in Civil Caſes. 


nds or up- 
ial bail is required by 

the court, otherwiſe not, 

3301 og 
2, And yet ſometimes in extrarodinary 
caies, the court will hold to bail 
| where a bond is conditioned for pay- | 
ment of leſs than ten pounds; be- 
cauſe the legal debt amounts . 
more, 

3. Never all S ved in debt upon jodg: 
ment i R. pending error in pz 
Exchequer Chamber, 

4. Who are privileged from being held 
to ſpecial bail, ſee Arreſt of the 
Body. 4, 11t 

5. Anciently the bail to one action, 

was to ſtand bail to all actions, that 

the party ſhould be charged with 

when in court, 153 

6. This is now altered by rule of court 
in caſe of ſpecial bail, ibid. 

7. But as to common bail the law ſtill 
the ſame, 15 

8. Though the bail be never ſo FR 
grieved by the judgment againſt his 

principal, yet he can bring no op 
of error to reverſe it, 

9. Bail in B. R. not liable to coſts i 
ſeſſed upon error in the Exchequer 
Chamber, 270 

10. Held That ſpecial bail ſhould not 


_ wards, (| 
r 


be put in by plaintiff in error of 
5 judg- 


'B = * 
* conditioned 5 — to "terial "fue han be 
dot the ayment of ſuch a ſum, in Jolned upon it, "Pay 
_ caſe he the obli gor failed ro'dilcharge |" ag nid 90m 
11 4 for which the oblige? ders 25 But death of the 


©" his-ſurety, - e281, Cc 
- 11. $0 where the condition of the bo 
js to fave barmlchs, 
5 Lady the fue in ertor on debt v 
an r,, 


a 


to ib 


* of bail · bonds to che 


3 a common ache before | 


"Dit 3% % on an 289 
i. 

* . ſuch ee were 
"<A good” i in ſtrictheſe Of hw, 


9 0 been taken notice of 


15; Sa wha yg] 


the N Cher 

f II 

26 Precedents wherein the pleading 
4 death of the priacipal before th 

_ fluing of the Cms, of no aythori- 

„ty; becauſe it was formerly contro. 
vertetl whether the bail was not liable 

cvew before the , whereas it is 
, ſettled, That he has time for 
| er 


"tis _ cours, ant "hot "fuffered to 
{17% > $9 S140 
* bY Par bote che Ratute, the Theri 
20 | cannot refuſe to affen tem, ib1 

17. Wh 
oy quired by the ſtatute to be obſerved 
'- - jn- aligning, make it ry to 
be done by. "Ix ſheriff in I 


I, 

+ Whether ! in, caſe. of he . 

. death, a 
by his 

Oc 0 ether the 


in ſoch caſe be obliged. t. 
1 name, as befo 
940 201, 
Weber bail-bonds may be 44. 
Wa by the under-ſheriff ? 


plaintiff muſt hot 
ſue in the | 


22. Difference taken as to the declara- | 
tion upon a bail- bond, where the 
action is brought by che ſheriff, and 
where by the aſſignee, 


on his recognizance, death of the 
3 generally, without con- 
ning it to ſome time, 306 


24. Neither may he plead death of the | 
principal ante emanationem Brevis ; ; 
4 


ether the circutnſtarices res. | ... 


1 


288 | 

21. And if they may, whether his aſ- 
Ggnment, is good after his year of | 
ole is expire 


191 | 
23. Bail capnot plead to a Scire facias | 


of the principal ante emanationen 


| Irmo ite er 


, . liged/to ſtand ot fall by it, and 0 
; the court will intend he did pot die 


" Between eins and the return of 
me ws. co Wha 306 
28. Variance between the San Foie 
aud the of bail cannot 
. aſſigned i; error, * 
FECOgMizance Was not demanded 8 
1 becauſe in ſuch caſe. tbe re- 
NIZANCE is —— record 
 beloreghe, ca, my” 
ISL 123 ' 


bean 


—— vb treafon bail- 
able in B. R. by the ordinary power 
f th: 


of ther wie "IndepeniBeiit of 
Habeas act, l 334 


2. And where there dete Wei particu- 
lar reaſons to induce the court to the 
exerciſe of that power, perſons ſo 
committed have — bailed during 
che ſuſpention of that adt, ibid. 


- Baſliff, 
bl 
* 


1. Difference taken between bailiff 
and receivers, 23 


J 


7 


1 


— 
- 


1 1 ding him, cven without 
* ommand. EP FF 


eee n | 


5 ade 2 5 of bankrupcy 


krremedy 66 recover the bankerupeb 
| Sb, tat the bankropt himſelf: 


4% 6 band. 1 


kd ä * 


1 — ad * ** 
* 2K —p — * % 


8 


— — + oa 4 


put by che ſtatute into the place of 

wil dhe ban kropt. as co the — 
ment of ls estate, 244 

* the affignees have the 


244, 240 


% "Dice owing to the wife before oo. 


werture, affignable upon the bank! 
zupey' af che" 'baſband,” "164, 244, 


Nester TW Je 


7 * 7, 


4 B 
| dla A, i Per a8 houſe. with 8. 10, A deed of traſt made by s mother, 
r perſon may | for ſecuring juſt debts owing to chil- 


| dren, at at a time ſhe had fears of be- 
coming bankrupt, tho* two months 
before ſhe actually was ſoy decreed to 
de good againſt the aſſignees of hank- 
Is Page $9, Sc. 

11. What deeds ſhall be frau- 

dulent, ſo as to amquat to an aQ of 

f Sn within ſtat. 1 Foc. 1. 
and what not, 493. Ge. 


. ſends » yen to 


B. a quan re- 
*beafive he 1 Pk 


_ - rupt, 8 a —_ 8, 
(moſtly the ſame); to C for = 
of A. but before A. s acceptance be- 

© comes. hankeype., Reſolved by the 
Judges of B. R. That the 


ts ee det n har. * 
ged by the ba of the haſ- 


6. Abd that for ver, though the wiſe | 2 
ſhould ſurvive the huſband; 247 
7. Yet where a woman pats her oftate, 


precedent to her tmirrrage; into truſ· 


tees hands, for her mainte- 


nance, her debts ſhall not be dif- | 


charged the bankrupey'-of her 
1 225 ibid. 


8. But ſuch ſettlement ot conveyance, 


quoad the creditors, ſhall be deemed. 
void and fraudulent, 15. 
9. The aſſignees of banktupey ſhall not 


be preferred before a mortgagee or 
purchaſer precedent, — 15 


fective conveyance, 492 


Am Ve. 243, Vc. [ 


Aud, vice nn Sener te] gonads veſted 
e vefe before coverture, is 4 oredi- E . — — - 
4 tor &f the buiband's within'the fa: Py tank ng rant C for ti. uſe, 
- - tute'of bankrupoy, eee. hat chey wer _ ed 0 the 
"in' for an equal prop f he diſpoſal of * — of 
= . bankropoy, - | 1432 
* Conſequently vi EA * 


1. How pleas in bar muſt conclude, 
112, 160, 192, als 243, 247» 
| 323, 324 
2, Pleas in bar ys by 
common intendment, 330 
3. Where the bar is inſufficient, and 
yet it appears u 
cord, t thind & no cauſe of ac- 
tion, Whether the plaintiff ſhall 
have jodgwent?: 206 
4. Where the defendant's in har, 
may cure the plaintiff's defective 
declaration, 210 
5. If two aQons are brought in dif- 
ferent courts upon the /ame pro- 
miſe, though for az ferent ſums, one 
action may be pleaded in bar of the 
other, 285, 286 
| 
6. In 


the whole re- 


— ͤ— — Leia 


= 


6. 10 debt apo a 1 in B. R | 4 
| Gi in the Ted 


"Pap 
' Solvit ante Ps <a be | 
7 in bar to debt upon bond, 2 
N material iſſue can X's 585 
147, 
7 's Yet gecord ' wi Aion 2 
"the day may be — 7 "becau 
ng 5 e 
hat ſu 725 n- 1 a 
FR, be Oe | 


531% 4 


', 


the defendant 
A his plea, 


— Ms. Att. AN. ot... AM... Loon 


5 be carried in 
execution n Court Erh 


* * 50 
2. Ba for the e of lan 
e Shs mak 
_—_— a title as the yendee's coun! 
* ſhall approve of, and the-vendce's | 
a : counſel diſapprove without reaſon, | 


is baggy eee 505 


A. 4 


* 


14 


Bargain and Sale. 


** common law nothing by 


fit 
it ” and remedy was only in Chancery; 
but now ſtatute law has ed the 


Jan to the uſe, ER 4 | 47 
Baron and Feme. 


C4 


1. Huſband and wife are to many pur- |. 
poſes in law conſideted as one ag ; 


"No By the law of England the wife ſhall 


ſhare in the honours and advantages, | 
but not in the Pænis & Criminibus | 


bf her huſband, 162 
3. Where a feme-covert is puniſhable | 

for crimes committed with her huf- 4 
band, and where not, 


| 7 


| 1 


"deed of batgain and ſale but the uſe, | 


? 1 F 
22 


63] 


1 He 3 0 
debts of the 7 
80 that a feme-covert "may K b 
taken in execution for — 3 
ted before ee but the huſ- 
19: band, 20.3 44d "Ibid. 
6. Bot ir we wife dies the bbſband 
does not continue liable to tlie debts 


nen ee 10, 163, 
* 164 


7. Neither, if the buband die, h bi 
gras xk chargeable wich "them, 
bs. 

6. A ucbe of the buſbatd's * 
contracted by the wife dum ſole, = 
5 none. joined in one action bto 
* againſt "the huſband and wife, 7 
5 An action d da 
and wife for a debt 'owing by the 
eee muſt be in the 
eher & detimet,-" 18563 
o. The boſband may aNign debt 


. 18 of 


8 
v 
| 
n 


due to his wife, 245 
. If a note be = fene- ſole 
or order; and afterwards murries, 
| ba baut un rſon to 
1 indorſe this note, n 46 
12. The huſband y We ch 
* owing to ie wife before coverture, 
16 


Erz. In what manner the releaſe mo 
oy be given, IMs 165 
4 Vet a bond made to e vit dum 
* ſola," will remain or foryive to the 
with, -4: 322% £3+ $635 165 246 
15. But if judgment be obtained du- 
ring coverture, it ſhall go to the huſ- 
band's executors, 162 
16. In like manner, the huſband may 
releaſe his wife's ſbate of a= jaccfte- 
te's eſtate, 63 
17.1 And yet, if it be not releaſed, it 1s 
ſo much hers that the hall hare it 
by ſurvivorſhip, 64 


| 


* 


18. Upon 


= 


#4#{541 5 ns ial 4 k- 4% = th. a — td 


6 —————— tht 
1 "Upon he naawry bee 
the practice. is to ſeiſe all the debts 
> owing to the wife, Page 245 
19% a band given to a feme- 
+ (ap not forfeited by che outlawry | 
of the buſband, . 165 
= It a. buſband feiled in right of his 
wife had aliened by fine, it was a 
| diſcontinuance at the common law, 


| 245 
21, The hutband cannot ſue alone up- 


45 Jo! what caſes/a feme-covert may | 
r 42 Opry 


a The reaſon..of rn 
__ tween the. common and the civil | 


- law.in his reſpect, is, That in tbe | | 
WE Court the huſband,/though | , 


Not named, may come in and 


-24 By cuſtom , of . a m, 
covert that is a ſeparate trader, ma 
e 
a5 The wife may continue her huſ- 
bands trade akter his death, in caſt 
_ ſhe. has lived wich him ſeven years, 


26. Where a woman has by het 
firſt huſband's will to ſell bis land, 
aud matries again before ſhe has ex- | 
ecuted this power, . ſhe may never- 
. theleſs not only fell the land, but 
even ſell it to her ſecond huſband, 


1. Motion to quaſh an order of ba- 
ſtardy upon divers exceptions, 271 
2, In caſe of baſtards, complaint nor 
necefſary to the giving juſtices of the 
you juriſdiction, as it is in the caſe 


of poor, 85 
3. Nor is the pariſh confined to any 


E Ben to the wife dum 
1624 


1 
; 


| 


|: 


7 


| | 5, Acceptance of a bill is payment, 


| 


time for complaint, 271 
Vor. X. 


| | 


4 Order of juſtices for the mainte- 
_ nance of a baſtard need not ſet forth, 
Thar it is likely to become charge- 
able to the pariſh ; for no body be- 
ing bound to provide - for baſtard 
children, the law preſumes they will 
become chargeable, Page 84. 
$: Order for the reputed father 10 pay 
ſo much per week for the mainte- 

- nance of a baſtard; till it be eight 


N unn en Sed oe, 


85 
Ettis in Equity. 17 
If the deſendant ſtands out all con- 
tempts iy ee aan made for ſequeſtra- 
tion, the plaintiff e to have 
his bill take 8 55 x ough the 
ſequeſtration be ſealed or exe- 


4315 732 


Vulis of Exchange. 


1. 1 is eſſential to bill of exchange to 
be 

2. A bill drawn upon B. requiting 92 
to pay C. ſeven pounds every month, 
out of the growing ſubſiſtence of che 
drawer, adjudged to be no bill of 
exchange, 490 316 

3. Not the ſame ſitictneſo required in 
penniog of bills, cutrent between 

merchant and merchant, as in deeds, 
wills, Sc. | 287 
4. No difference between payable 2c the 
9 F A. and ta Al. ar order ; but 
A. may maintain his. action upon 
acceptance, in the one caſe as well 
as the other, 286 


and may be pleaded as ſuch, in bar 
of an action of account, 37 

6. Where the drawee firſt accepts, and 

then proteſts a bill, he ſhall pay in- 
tereſt from the time of the proteſt, 
ibid, 

7. If a bill be accepted, and afterwards 

indorſed to the drawer, he may 

s E main- 


r 
the bill is 


caſe be had effecis enough in the 
. _ Urayee's bands to anſwer 


: 


5 money, and inveſt it in Exchequer 


g 0 Maſter muſt anſwer the money 10 B. 


1 


= 


. 


maintain an action as indorſee, in 


the ſaid 
8. Otlerwiſe where? the acceptance of 
only in honovr of the 
err 207 thed. 
9. Onedraws a note upon à goldſmith, 
and fends his ſer vant to receive the 


notes; the ſetvant gets B. to give 
him money fat the note, and, then 
brings the Exchequer bills to his ma- 
ſter, and two days afterwards the 
goldſwich fails.  Adjudged. that the 


—— 


Was well aſſigned, and that the 
words ſhould be underſtaod in the 
ſiame ſenſe in the plcadin galias hen 
uſed in the conditio b ; the tecog- 
nmizance, & i P e 4 
3. In debt on . — 
nag ts, the breach aſſigned in the re- 
plication, muſt be certain and ſin- 
- gle; but contra in action of cove- 
nant,  _ | 227 
4. Covenant by leſſee to lime and dung 
, the land durante Termino. The heir 
aſſigns for breach, That after the de- 
| {cent of the land, he did not; du- 
runte Termino, lime and dung the 
land. But the court held this to be 


| " for the peopetty of the note was noe no breach; becauſe the land might 


©, WIS LIARS Ee 


* | i Biſhop. Av hs 15 j 
E 
8 ontinuance the common law, 


98 4 N 
eee 


The 
5 2 - lame to Bona notabilia, þ13;54 272 * 


iin 2320 SK 3c e 
Bzeach in Covenant, Debt, &c. 
1. A generaf rule, That a breach is well | 


$ 


ttansferred and veſted in B. but was 
only in nature of a 
have ſued upon the bill, there being 
no indorſement, 


% 


tum or ſe- 
to him, ſo that he could not 


109, Sc. 


na aan! 4; 497 ji 
þ 


fine, 3b was a, dif- 
66:15 Of 
{picitual, and common law the 


POSI 


245 


"'' affigned in the words of the con- 
n ee 443 
2. Therefore where a Scire facias on 
recognizance of bail aſſigned for 
breach, That he did not render him- 
ſelf in execution of the judgment, 
though theſe: were improper words 
(tince the principal A 6 could ren- 
der himſelf in execution of the judg- 
ment) yet, becauſe they were the 


very words of the condition, it was 


de limed and dunged ſo ſufficiently 
before the deſcent, as not to need it 
alter war ds „eg. 159 
5. Covenant to defend and wartant 
goods ſold to the plaintiff contra om- 
nes Perſonas. Breach; That at tbe 


time of the. (ale, the defentlant bad 


-: Neither be paſſeſſion not the pto- 
perty oft ihe goods, well aſſigned, 
10 V 200 m e- elne 


6. Debt upon bond conditioned to per- 


| form covenants comptiſed in ſuch an 


indenture, hy which the defendant 
had bound himſelf: toſerveſthe-Bof- 
India company as their faftor, and 
do account or ſuch of their goods as 
- ſhould come to his hands, or the pro- 
duce of them. Breach, That ſo many 
rupees belonging to the company 
came to his hands, which 7/licite & 
fraudulenter imbezilavit, & in pro- 
prium uſum, &c. Reſolved upon de- 
murrer, That this was no breach of 
| the condition of the bond; becauſe 
a factor has power to uſe the ſlock 
of his principal, and to anſwer it 
out of his own, _ 144 
7. Debt upon bond, conditioned, That 
if A. being an apprentice, ſhould 


held upon error, That the breach 


| purloin or imbezi] any thing to his 


; maſter's damage, &c, Breach, That 
he 


4 


© i 


4 
—_— 


— — — 


— 


he did 


— 


be tothe maſteſ 's damage, for pur- 


boining and imbeziling do import 


damage, * 2e Page. 149 
V 2 : 55 Burgeſs, 1p ls ' * 


1. The office of burgeſs, Geneve, 


blick office that concerns the 


— . 2000 1 
well aſſigned though not avetred to | 


— is mined to his coſts by 
- the ſtatute, Page 193 


2. A Certiorari to remove an indict- 


3. The ſame law as to orders, 


ment againſt A. will not remove one 
againſt A. and B. 205 
20 5 


[46 No Certiorari ever granted to 


1 judges of oyer and terminer to re- 


aa eee 18 | eee 150 
2, Xo PARA 8+ | e ſeſipns gat 21 4 
beld to, be no good, caulc 7 |: Challenge. | 
ff Pub Vb. 1 aws 3. Ii. Ot ſuggeſtions upon record in the 
e 1 ane natute of challenges, 199 
1, Not by-laws! that» are 5 or 3. Though a challenge be in ef at the 
- unrealonable” cat? cet be god,, time ani a former, yet if the 
fra UN 1108! tc! . 33%. party had not b reaſonable intend- 
2 Bydaws tocenclute from e notice of the cauſe of chal- 


the exerciſe-of trade at void,” un- 


leſs made in afficmance'of g coc, 3.5 0 


arzt mis-f t 0 145 
z. And ſo ate all bel indönded to) 
. hinder trade, 131 
4." But by- laws to regulate trade, good; 
 whethev'they be for the advantage | 
— town; or of trade, 
5 Whether the by- law in the city of | 
' Londomy That node but free-porters | 
: n 
Er. under the Web 
. valid; ot not? 338, Ge. 
6. A'by-law-reſtraining the number of | 
carts" in the ſtreets of London, has 


deen adjudged good, 339 
— . rr — 
0 C. * #7 
Caplas. FESS 
A Capiai lies for treſpaſs at common 
law, 987 31 
Certiozari. ö 


1. If an indictment be removed by Cer- 


tiorari from the ſeſſions into B. R. 


a ibid. 


p 
N 
N 
19 


* 


| 


and the defendant is convicted, the | 


lenge, he is not eſtopped, 200 


here there are two lheriff and 


: ohly one is challedged, the Venire 


* 


hall be directed to the other, 


inſt D. "for 
alderman in 
_ London, the. crown a ak the 
array dy exception to one of the 
cheriffs 3 aſt. vards the defendant 
challenging the array by exception 
to the other, and the Venire being 
directed to the coroner, | King's 
_ counſel entered a ſuggeſtion upon 
record, ſetting forth why it was im- 
poffible for an impartial. jury to 


18 


come out of London, and therefore 


I, 


2, 


pray a Venire to the ſheriff of Surry, 
198, Sc. 


Chancery. 
Jutiſdiction of the Court of Chan- 
cery is generally divided into fraud, 
truſt and accident, I 
Truſts fo intirely under the juriſ- 


. of Chancery, that the courts 
of 


9 103 ; 
3. Chasey may not ee 9 


>” nn of common law, | 
4. Never gave relief in the caſe of a 
callateral warranty, - 3. 4 
5. Never ſaves from the penalty: of a 
bond, before full ſatisfaction made to | 
che obligee, both in 


l, intereſt and colts, 


nn | | 


bay, 


1. Pariſhioners taxable r bende. 


n er „e Pape 1 T 
2. An Alkient church - rate may be 
continued as long as -the pariſh 


N n e 8 thid: 
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Fiſh is @ void deviſe, bo 9 94 
3. Where there is no Advice at the 
; - death of the teſtator,/wwher the will 
bes, the deviſe is void, 
485. aint umme 5 A, 421 
+ Peviſe of lands — — ly of 
dies leaving. Hoe. male in the life- 
time of the teſtstor, the deviſe- is 
void, and the iſſue cannot take, 

Ea ene een MIMD: 5 

5. Na difference ig this _ 
| 8 in tail, 
NA 0 _ 8 99543765 Te. 
ol the will 
| afier iby cen hs ſhall make a 
erence? : 4.1296 - 
8— — — 
., and 
maiader to the right heirs of A. for 
| ,eycr.-. 4; dies without iſſue liviog -. 
1% the teſtator B. aſter the 


15 of the will has iſſus· C. ſound to be 


f beir at law to A. and dies likerriſe 
in the life-time of the teſtator. Ad- 
[/ judged a void: deviſe, ond conſe- 
| quently that the deviſor's heir at 
aw, and got C. ſhould have the 
| "land; thoſe wards, Mer of ber body, 
| and remainder to ibe beirs of 
A. for ever 2 beld words of li- 
|  iration and not of ad 
„Cc. 
8. Deviſe to A. B. and C Re 7 ſuc- 
ceſſively, void for een. 
0 
9. Aliter Where the F was 110 pj 
and his tivo brothets /acceſive ; for 
i the caſe of brothers, 25 di- 
rects who ſhall take firſt; and here 
the 'pecſon pamed in the will, was 
| foundby niet the cldeſt bro- 


103, 104 
10. A latter deviſe, though 


void, is a 
revocation of a former, if inconfiſt- 
| ent, 


er 22 3 d 4&4 4 


8 7 


"RS will not be admitted, unleſs 
where the inconſiſtency is plain and 
unavoid able, Page 521 
12. Therefore, if there be two deviſes 
- jo a will of the ſame lands, the law | 
wall make the deviſees jointenants, 
rather than the lattet Geile ſhould 


| be-eſtoamed. axevoration of the for. 14 


— —ͤ— 
11. But tevocstions from inconſiſten- þ 11 Thor epa ———— 


Heir at ker as real-eſtate, is deviſe- 


W 


70 ny Pay gen 16/9 ? 


25. — en N 
even at L x the! nt 27 


+ 11 94, 28 
4% Whatever" ts" deſcendible 10 th, 


* 


Aer i on e (tr $1.2 
13. A detiſe oĩ all Bogens eflate, 
will -paG6 Whatever 
the teſtator dies 
14. But by a: deviſe: N ah all e a 
eſtate, no mort will paſs than what 
the deſtator had an indereſt in, at the 
mahiag his Wil. ih. 
1 5: The brason of this difference, in 
the deuiſes of reai and perſanal eſtate, 2 
aſſigned by the — 
„8 — 2 
16. Another reaſon. of chin difference 
offered by the Author of the Re- 
ports, ys 48 Hot eig | hid. 
17" Whether the teſtator's manuſctipt | 
wor will paſs by a -deviſe of all | 
the reſidus of hi perſonal eſtate? 
| 10 SK. TT EPS [ e437 11 aff? 530 
18. Whether they will paſs by a deviſe 
of houſhold goods and furnitute; 
120 aut 
* eric f a Killing to an eldeſt 
ſon in ſatisſaction of all claims, de- 
Creed ſufficient to exddude bim from 
his diſtributory ſhare of the teſta- 
tor's perſonal eſtate not diſpoſed of, 


20. eee 
(to be ſold for the payment of debts 
and — equity a real de- 
viſe, 93, 37. 493, $37 

2 1. In aach es the reſiduary legatecs 
may pay the legacies, and ptay to 
have the land, | 91, 240, 241 
22. If lands are deviſed to be ſold for 
the payment of debts, and are of no 
greater value than what is ſufficient 


— 


, 


of no other. land, deviſed; his manor 


4 


Will. 


able as ſuch, r 523 
25. The word Lands ſufficient to paſs 
a a fee-farm-rent 3 eſpecially where it 
e to be the intention of the 

tor that it-ſhould. paſs,” 5.7 526 
20. Teſtatotꝭ ſeiſed of a foe-farm'rent 
iſſuing out of the gapor. of F. und 


F to 7 8 the fowform 
| © tent. well-paſſed,, .. 

29. Teſtator ſeiſed f a. of 
| btithes1in ſte and nothing 455 de- 


L 


" ry 


eh. Land contracted for io Bob, wel. 
"tator makes his will in June, and 


| Kleviſcs: his. freehold lands to truſtees, 
time fixed by articles for the con- 
veyances was at Aſicluelmar. De- 
creed by Bord Harciure''che ud 
paſſed, GIS bo ' 528 
29. Deviſe in à codicil of all the lands 
1 ſince the making of the 
Decreed that all the lands 
contracted for, u well thoſe which 
had not been con veyed, as thoſe 


| | which bad, UG pals bp the codicil, 


26, Et. 

10. A deviſes al his land, = whek 
he had no land, but only had ob- 

_ liged himſelf by marriage articles to 
rchaſe lands to the value of 3 4007. 
Decreed by Lord Harcourt,” and at- 
firmed upon a rehearing by Lord 
Chancellor Cowper, That the 1400. 
ſhould be confidered as real eſtate, 


and was well paſſed by the) will, 
3 


* 
- 
R . a) 175 


52 
. I Where 


525 


ID 22 


S Kr rere RF 


a 


S F 


38. A term was deviſed to A. for the 
term of his natural life, and ns |. 


D 


* 


— 


— bis 


lands: co be ſold for the payment of 
| debe, «equity will decree. a ſale of 


the lands purchaſed afterwards, tho 


; were were no articles 25 wo 


precedent to the will, a 
34; Land! deviſed to ral fy 
S. dies, the wife marries Tb 
Hd then the deviſor dies. The wife 
e en 37 
33. Whete a, deviſe is to children, a 
 gravdebild cannot come in to take 
. vs one of 76 | 
34. A deviſe e d e 

the death of the wife, gives by im 
plication a eſtate for life to the | 


wife, i fl: deR 417 
35. Otherwiſe whete tho deviſe is to a 
U. 21131 10 1 ibid, » 


360 6 rhiving ſeveral! ſors and 
doeviſes his land to H. 
his 


for the term of his life, 
be or his heirs paying 


ſuch and ſuch | 
-annuities to the reſt of the teſtator's 
children; and. after the death of H. 
and his wiſe, to go equally among 
the — H. Lord 
 Chancellorof jon, That the wiſe 
augbt to have an eſtate for life by 
and that the teſtator's 
eldeſt ſon and heir, who claimed the 

| _ (as not diſpoſed of by will) du- 

ring the intervening” time between 
alot of H. and the death of his 
wife, was excluded by the annuity. 
But this being matter triable at 
1 ann — 
| 416, &c. 

* Aideviſe of lands to wiſe for lite, 
then to diſpoſe of according to her 
pleaſure, provided it be to ſome one 
of the teſtator's children, gives an 
eſtate for life with power to diſpoſe 
in ſce, 41, Cc. 71, Sr. 


| 


Los A Cevi to 


longer; temainder to ſuch of his iſſue 
to be begotten, as he ſhould deviſe 
the ſame unto; and if he ſhould die 
without iſſue, the reſidue of the 
term was devifed to B Devile over 
to B. good; for thoſe latter words 
die without i ſus ate here to be un- 
derſtood ia the vulgar ſenſe, (via. die 
without iſſue living 4. ble time. of 
At death) and raiſe no eſtate-tail by 
implication to A. he having before 
an N wich pow- 
er, Cc. Tage ago 40 3 
. for the term ot 
k ! his natural h only, without im- 
peachment of waſte, then to the il- 
ſue male of his body, remainder to 
the heits males of the body of that 
iſſoe. The deviſee made tenant for 
ng remainder to the iſſue in tail, 
| 181, &c. 
ta ate mee 60 H. and to 
the iſſag (or to H. and to the chil- 
; dren) of his body, r enen. 
tail, nn 103: 376 5 
11. Bat if the deviſe be to E. and 
after his deu ih to his children, or his 
| iſſue; the iſſue ſhall take by, was of 
rembindef, 1 376 
42. Deviſe 0 lie oof 
an eſtate in fee, 374, 3 5 
43. No other difference between a de- 
viſe. in ſee and in tail, but only that 
in the one cuſe the deviſee: has a 
greater choice and variety of ways to 
deſeat the iſſue, than in the other, 
8 A deviſe of lands to truſtees, wo 
the-words and their beirs be omitted, 
ſhall convey to them an eſtate in fee, 
| if no other, eſtate / can , ſupport the 
uſes deſigned by the teſtatot in the 
deviſe, 
4 5. One deviſes his lands to — — 
and their heits for the term of 500 
years, for payment of 530 J. per Ann. 


to A. the eldeſt fon of deviſor du- 


ring 


—— _— — tut | — —-Ü-—̃ er ee * *, — a 


een 


* 
” 
" 
4 — _ — 8 8 
- * 


7 — tn 

"flow of the faid term, them to the 
_ "adit for” of A. ja Ulme; te- 
malgdef över to B. ſetoud (ory of 
devifor. A. has no iſſue at the tirne 
of the teſtatot's dedth. Caſe ſtared 
and ſent to the Judges of B. N who 


certified tet Spion to be, That 
dhe devil 10 che eden Toh of . 
ent vid; and that the ander . 
t B. Ws deſtech im him whe! 
death bf the reſtutort- But the Lord 5 
„Chans cker Gerlaring, be thou 
100 
ee 


e 


en 
"thy over, 1 Nee 161, ge 


382 

, Obe eee hu 40 Wife for 
ie femainder to his ſecond fn A. 
in ee; provided and nevertheldſs,1 | 
That if nis third ſon H. (ould with- 
im thire& months after the death of 
"the wife pay 500 l. to 4. then be 
deviſed it to RO th bi heirs: B. dies- 
after the deſtater, ia the lie- imme 
of the wife. Becreed the heir of B. 


e . the money, and ſhould. 


and as an executory de- 
4 — by way of deſcent, #19, 
fo ID & IT.308 5 . ; | = > ts c 


47, Relare ur time an executory de. | 


_ viſe of à ſee upon à fee was not al- 
lowed, unleſs upon a contingeny to 
happen during the life of obe or 
more perſons in being at the time of 
the ſettlement, 422 

43. But the law is now ſettled, That 
in caſe of à contingency, "which 

*tannot in the nature of it precede 
the death of a perſon, a reaſonable 
ume may be allowed ſubſequent to 
the deceaſe of that perſon for the 

i ance of the condition, and 

A fre limited thereupon is good, 

4 gee 


2 


* 

3 * —— — — 
5 — 

4 


ſ In dank ily 
no unreaſonable — Page 422 
aha 


167 1 Nr oa Sp 


bes & -Dicabilt>; 2 a 
5.5 Dicbilities by cortitnon law of tree 


\* forts, 
» Dilability SHopter dliftiom, 1 


4 5 


tor Dias 


$: At the 4 lis. us - "© 
| lowed wel to void 15 17 e 


1 0 361 


2 e = a” $56) .# 0 
EO EIT 
Rar B. if. hi 
ſhould behs vg hürnſelf teſ - 
him, #9d-:not diſturb bim in — 
* C0Joyment of his eſtate, he might if 
3 
That B. ſhouid wen 
— 
an - 
went at common law ce. 
and after that a bill in cure 


2. A daughter deviſes all ber perſonal 
eſtate to her mother, to diſpoſe of 
1 —— her 
mother, Yew vaſe give 

1801 to my der, * 71 cave n- 

- threſy to you.” Decteett the mother 
ſhould be eſteemed a truſtee for the 
nioce, and ſhould: pay her the 1860 J. 
(but without intereſt). notwithland- 
ing general miſbehaviour "og in 
- the niece, 404, 405 
3. But held the truſt might have been 
/ forfeited, had particular inſtances of 


ty dais bee, 


Dil. 


l 


Didi) Peper defeffum Mee: 


ties Created by fa, 


- eiſbehaviour been Beer, oh 405 . 


— — . ** 
Dita, FE e Dünn, Some kinds of — not of 
Di Seilin, . ſpiritual conuſance, Page 71 
Fi Oilleſlee... 5. I words of ſpiritual conuſance G 


I. Sell * a freehold, Pap 125 


2, An * in of a void 
leaſe, tc o be . \s for a diſſeiũio, 
Pre ny 5 


Dichribution. | 
The-eſtate of an inteſtate made diſtri- 


moſt in the ſame manner as it is now 
by the ſtatute of Cur. 2 442] 
144 Ani 79 | y | | 
an ee Double Pes. 


4. 5 batte 4 & 5 Ann, for Send. | 
51 Weak of the law, the defendant in 
any action or ſuit may, with leave 
of the court,” plead double, if he 
aul N it e for his de- 
280 


leave to o plead double unleſs u 


probable ground that the deman; of 


the plaintiff quoad the defendant 
cannot be maintained, 335: 


3. Whether a defendant in error may 
have leave to plead double by vir- 
yl * ſtatute ? 326, 327 


— ———. — * — 


«th. Mi. Bit. M4 — — 


E. | 
Eccleſiaſtical Court. 


1. The eccleſiaſtical court may pro- | 
ceed by their own rules, in matters | 


of form (though not ſubſtance) even 
in thoſe things, wherein they de- 


rive their jurĩsdiction from the ſta- | 
tute law, ay 541" 
2. Whether proctors may ſue in this 


court for fees, reſolutions both ways, 


3. But extortion in taking fees allowed | 
tobe tried here, 263 


botable by ſeveral ancient laws, al- 


Vol. X. 


ſpoken in a place where they arc 
2 by virtue of any particu- 

ar cuſtom, the juriſdiction of the 
inn court is taken. uy, 439, 


6. The trial of, beg may Sony 
permitted in the ſpiritual court, be- 
cauſe the proof required there is yery 
different From that required at com- 
mon law, 441 


7. Though « prefeription concerning 
"hn right of cho church-war- 


dens, be a matter triable at common 
N be, by a jury; yet ſentence muſt 
de given, in che ſpiritual . 


8. Appeals are to be mate within fl. 
teen days after me, by ſtatute 

24 Hen, S. cap. 12. 386 
* 10 what caſes, — how far, the 


: © eccleſiaſtical - and temporal courts 


may exerciſe a concurrent juriſdic- 
; tion, BE 385, 386 
 Ejemene. 


1. Ejectwept: is a. poſſiſory ation 


M. : 
2. Yet unleſs the perſon turned "La 
' (though by one that had no right) 

OED his title, he ſhall m_ 

cover, ibid. 
3. It is a maxim of common law, that 
a man may try his right by eject- 
ment as often as he pleaſes, 2 


Eleftſon, 


Where and how far equity will deter” 
mine the election the party hath at 
law, 462, 487, 489 


legit. 


264 1. An Elegit which ſet forth judg- 
ve * Ws on the gth 


of 


ment do 


— — — 1 = 
: = = 
w» 


cant January, when in fact it was 
given upon _ 23d of Oflober,. and 
del che gih of January, denied 
t be amended, g 0 Hage 67. 68 
240 — Eluir wa ee 


1 . TTL PLE 


bla, — * wy , aJEquit#-. 4113 il. 1 13. 


Wbere the intention of doing a thing |. 


inly '2 re,” Want iS circum» | 
25 A t "avid" the 620 in“ 
1 \ equity,” (7 Lans 01 5 467 - 


A N Etroz. | 


— : 13 4 8 32 19 n I, : 4 


2 4 writ of error ig a it of right, 1 


a4 03: bbs EL, 9191094 44 44R7 $1 
084 Id 4, remedy given the party dy 
the common law,, 282 
3. Wrus of error into the Exchequer- | 
161: Chamber are yum! * er 27 
* Elix. cup. 8. 5 1275. 
Wbere a writ a. —_— varies from | 
lth record, IG is not re- 
ene 67 268. 
8. Difference, as to bene of the | 


record, when writs of error ate of | 


* given in the ob 


' courts, CSP" ne interi 10% 
17. 142 


6. No dimivotion” can be alledged of 
records out of the Inbexibe cqurts, | 

4 172 

* debt, ir the writ of error be 4 
pla: to-debiti generally wiühout diſ- | 
ting 1iſhirg whether bond, Se. it is 
ſufficient, 226 
8. 80 i treſpaſs, ibid. 
9. The farre in dower, ibid. 


ic. Mle e Want of abridgment was aſ- 


fined for error in-a writ of dower, 
and not allowed, ibid 
1. Want of an original was aſſigned 
for error in an action of debt, and 


upon the return to a Certierari it 


| red, That the original was a 
Quare clauſum fregit. Court of opi- 


nion the judgment ſhould be re- | 


* 


—.—.. ——y— 

verſed | becauſe of an ill original, 

Page 318, 31 

12. Where the — of fifteen 2 — 
between the teſte and the return af 
8 "the writ ſhall hot be chuſe t of Wor, 

Matter plesdable in deln. 

may not R fact, 

1 4s f 16 
14. In caſe without writ or bill, where 
the plea, as to the matter of it was 
in abatement, but coneluded 8s a 
plea in bar, petit j de nar- 
ratione, error inſiſted upon, That 
Top ſhould have —— no final 
Jodgment, rn 4 Outer; 
6 Allowed” Fo 75870 
1 5. Aﬀumpſi brought by an executor 
upon two prbmiles-made io the teſ- 
| - tator,, and one to hicnſelf z, and after 
a Remittitur entered upon the two 
| firſt promiſes, and judgment obtain- 
ed on the third, error aſſigned That 
the probate” was void, as appearing 
upon oyer ts have been dated four 
6hths"'before the time. alledged 
for waking the promiles to the 10. 
tator. But the. court held, That 
thoſe promiites having been ielded 
2s: De; by the Remuttitur, the pro- 
date ſhould be deemed” good, and 
the time of the promiles taken, 


| | 170, 171 
: Eſcape. 


| 1. Eſcape brought againſt the marſhal 

of the Kirg's Bench Priſon, upon 

| ſtatute 8 Eo. 3. ch. 7. 394. 
. &c, 


2. One day's notice in writing to be 
1 for propycing the priſoner, 

14 1.394 

nd Whether the narticuler timeel Y, 
as well as the day itſelf, ought to be 
ſpecified i in the notice? 39 5 395 


4 


Ettate, 


ik 


E 


Wy 


ati We” rb N Nord TAY 
017 (arp Ve | Zr Bids ven 
yd; coo 19) , 500 απο⁹ 16 
1. An * 2 le, 

2 2 — 7 of am d 


8 and — 1 of eſtates, 
age 300, Cc. 300, 4125: Sc. 
3 Where and by what means, an 


Is fa plaintiff ir in Chancery makes any | 
one a defendant without cauſe, be 
+ thall not be allowed the bench of 
his evidence, | 19 
2.1 But: it is otherwiſe in the caſe of 
| truſtees; for the plaintiff may make 
ufs of their evidence, though they 


to make them ſo, 20 
3. Where there are ſeveral defendants | 
in Chancery, each of them may 
ane uſe of me evidence of the reſt, 
19 


4. The ciroguph of a Bus (hall pot | 
42 
6. Nor by the date of the concord, 


be falſified by parol evidence, 


2 though. that be matter of record, 


43, 44 


6. Parol declerations not to be allowed | 
(ordinarily) as evidence to plein 


wills, 99 
7. No tegard to be had to them in a 


deviſe of lands, 418 


tail, ot for |; 4 


1 


| 


| 


—_ Te” __— _ - 


$ Lands denited to A. in tall, v ho 
dies in the life: time of the teſtator, 
| Teaviog iſſue male, and then the 
will is re- ubliſhed: Parol- decla- 
"rations of t teſtator offered ini evi- 
' dence, to prove jt was his intention, 
Thi the ite male of A. ſhould 
take . by. the. will;, N refuſed, 


eſtate; of inhetitance once veſted, 9 Lav the fin s SY 99 
even where ol 
may —.— N . declaration 5 pl BI to 0 the 19 5 
£ * Ah hy For | 4311s * 2 787% 
4. A future intereſt in an eſtate of in- 10. Vet Ahh. may be adinit- 
beritancc e e . ted 3 db, 
{dt ANON? ED tre of 
N e e ke ee 
may be een T 3175 . Therefo ee um was 
rages. thats Fe at 4-74 | vndiſpdled of, * parol- eyidente” hes 
| 97 MOT 41142 d. 2a) 17 U 13 received, to prove the teſtator 
N ektoppel wilt bind the crown! did deſign his executot ſhoultl have 
re b Weed. 200 , TAIT 7 ibid, 
erat | 12. And parol evidence is good iti will 


by way of averment, where two 
things or two perſons are of the ſame 
ne me; add Nn in an caſe of real 
deviſes; / " 100 
13. The copy * 2 n the 


. Geputatian- to an office, offered in 
1 


be defendants, becauſe it is neceſſary 


evidence! of the revocation, diſal- 
lowed j becanſe it did not appear 
but the original might have 5e 
produced, 

14. A copy of the condemnation of a a 
ſhip in the admiralty court of France, 
was offered in evidence at Niß prius 
B. R. but refuſed for want + the 
ſeal of the court, 108, 109 

15. Copy of a rule of court, to make 
it evidence in any other court, muſt 
be ſigned by the Judge himlelf, 

10 

16. Bot at N prius, where it is the 
fame court, it is ſufficien t if it be 
ſig ned by the officer of the court, 

| "hee. 


17. Where 


— 


N $6 Gti Hlieacs © 
IF of purliatpent ſhall' be allowed, 4 
at ob 3 of it wnder | 
\ Page 126 
9 'the'Court of | 
neery have. been | 
| Edit as euere. 0 re, 
e conditions or the 5 


— 


— of the 4 
neteſſary to ecο⁵munication, even 
here dhe ſtatute ſays h ſhall F 


* ee eee, 


95 


e eee U 


1, If a perſon remains forty deys ex 
communicated, upon 2 Siewficouit| 
thereof to the Court of Chancery, 
the writ deexcommunicato capiendo 
is ifſned of coutſe, 14 355 352| 2 

2. But it muſt be opened in 

| delivered to the ſheriff to be — 


| ern 5. 


35. 


5 f 31 g be qualhed before it i v6] 


4 wah the practice is not to enter 


at large upon record the writs that 


4 bee Eb wo, 


| 10, A writ de Excommunicato capien- 


| Wit 
[+ 
0 
4.6 
— 


this wilt is entered at 
upon the delivery, Page 352 | 
$: "The . ee. | 
inſerted: in 

| tune an — 
6.'Bat the ſpecial cauſe of excommu- 
| Hication mut be inſerted;" fo far as 


9. The addition of Chiothecari 
ſtead of 


; Ception to the Wit, * 1 — 4 


E before the — 2 


8 4 6 


Nee eee ee 


4 went be general, execution 


Nee 

t 125 (= ol + 
| fois, Quere, Wheiber the 

A, not be released, and exc- 
ion Axen out oply far the other 


"7 
{2 Wabete e ee ee rach of 
them has an intereſt in, nod's pow- 
et over the whole ee of the teſ- 


I 


| ator) 1) 14 164 4 ans Ta 
2. An executor may (este but he 
caqmot bring an action before Pro- 
| — 171 
A woman that is execotrix of ad- 
miniſtratrix, though a feme covert, 
may ſac * in hops ſpiritoat rope, 


att; a "'64 


4. I 


7 


— 


9 1. 


— 
* 


* 
wt 


oF ke. ba 1 1 WIS WW. OS 


mg wlll rs Ws 


SE A ER. 


92 Oe ˙ K ca 


E 


4. Ine beidued as ener, the ac- 
tion maſt be in the Deti net ouly, 
e not Page 163 
5. Vetoif ibe executor. pleads: an il 

plea, judgment ſhall, be given de bo- 
nit propriis as to damages and colts, 


aum neee 7 211076 1284 Þ : 


6. An executot aftet entity upon the 
teſtator's term is chargeable in the 
Debet & detinet for tent or non- te- 
pair, ir en FITS 237 ai nn 2 

7. But if he be charged as executor, 

though for non-repait in his own 
time, judgment. ſhall be de bonus 
Teſlatoris, IE 110 wet 265 

8. He may not be ſued in one and the 

ſame action for debts due from the 

teſtator and himſelf; becauſe the 
judgment is different, 173 

92 may he join in the ſame 

nction, debts owing to himſelf, with 
thoſe due to the teſtator, 171, 

nn 172 
7 


$0853 | 

10, Yet when an Indebitatus Aſump/s, 
was brought by an executor upon 
three promiſes ; two of which had 


been made to the teſtator, and the 


third to himſelf, after ſettling an 
account with the defendant, of the 
dealings between him and the teſ- 
tator: The court were of opinion, 
theſe promiſes might be joined in 
one action; becauſe here the plead- 
ing, the judgment, and the effect 
of the judgment, muſt be all of 
them the ſame as they would have 
been in ſeparate actions, 171, Ec. 
11. But where one joined in the ſame 
actions, ſeveral promiſes to the teſ- 
tator, with a iſſory note made 
to himſelf as executor, but payable 
to the plaintiff or order; the court 
gave judgment upon demurrer, for 
the defendant; for the plaintiff might 
either have brought his action upon 
this note without naming himſelf 


executot, ot might have, transferred. 
it to any other perſon by indorſe- 
meat, Page 315, 316 
12. In caſe of death before ſuch note 
is either received, or transferred, it 
will go to the adminiſtrator of tho 
executor, and not to the adminiſtra- 
tor de bonus non, Oc, 36 
13. An executot may be ſued in his 
own name upon a promile to pay a 
debt of che  teſtator's, at a, future 
ine, pg wilt nt 03. 4 AGE 
14. And if he be named as (executor, 
' it will be only ſurpluſage, 2855 
15. But without forbearance no ad- 
| ane ſuch pro- 
AMET ene dee 8 
16. If debt be brought againſt an * 
cutor for a latger ſum, than be has 
aſſets left ſufficient to diſcharge, yet 
| if he has any aſſets at all he cannot 
| plead it in bat to the action, 324. 
17. Executors pay no coſts upon writs 
of error, though the judgment be 
| | de bonis proprits, 276, 277 
18. If a creditor: be made executor, he 
has a preference given him by law, 


of 


Ah, 1 

19. The law likewiſe allows him a- 
mong debts of equal degree, to give 
a preference to which he pleaſes, 
495, 496 

20. And at any time by confeſſing a 
judgment, he has it in big power to 
give the preference to a ſimple con- 
tract creditor, before creditors of a 
ſuperior nature, 428, 495, 496 
21. And where payment is actually 
made to this judgment creditor, 
equity cannot relieve, 423 
22, Otherwife where the executor 
makes a fraudulent uſe of his power, 
; equity will interpoſe, 496 
23. But a Court of Equity will never 
take from the executor himſelf the 


Vor. . 


preference the law gives him, 496, 


407 
5 K 24. No 


— ET * YT "TH > 


2 4 
7 &* 
E 


12 No diference between the words, | 
 Finiahe A: my execdtor, and I make | 
A. Executor of all my perſonal _— 

Page 44 

F Ng the making a perſon exccutor, 
dbes in law imply an abſolute gift] ©: 

2 alt the perſohal eſtate, if it be not 
bet . the declared intention 
of the te 441, 442] 
0 "Fherefite » diet dest in v6 fcb. 


duaty legatet, by the common law 


* the _Refdunm of the tcſtator's ye 
"(hall go t6 the executor, 


% But 5 1 rille his ee, 


Ude While whats by by collate-| 


2 oof, that it was the intention 
of teſtator, the executor — 
le the Refiduuts, , 11. 

Au extcutrit ha left 


her, ſubcmits In her a — # bill] 39. 
' btod ut for that porpoſe, That the 
az for the — though | 5 


urplus of the teftarot's eſtate ſhbuld| 
divided according to the Ratute 


Fa diſtributions ; ; at decretd accor-| 


ly, 398, Ce. 
8. B it the fame” tire the Lord 
;f 1 declared, he wab not ſa-|' 
titel with the notion, That a le- 
55 cy to an executor excludes him 

ro 


in the ſurplus; and therefore 


that without her ſubmiſſion he did 
not know, whether he ſhould have 

| decreed a diviſion” or not, 400 
31. When this doctrine began to pre- 
vail in Chancery, 400, 443 
32. To what particular circumſtances 
the firſt decree of that fort ſeems to 

\ have been owing, 443 
3. In what cafe the contrary was 
afterwards decreed in the Houſe of 
Lords, upon parol evidence of the 
intention of the teſtator, 400, 442 
34. And ſince that the Refiduum has 
been decreed to the executor by 

' E6rd Couper, without the help of 
ſuch evidence, 400, 401 


E 


| 355 $0 thar the law ome. 


ſettle im this porn 2 

. "Where —— — Ay +. — 
given them, and the will Remed to 

be en unfiniſhed for want of the 

ufual concluſion, In uineß where- 

I have t my hand end ſeal, the 

Lord nceltor' thought tb 4 
ſtrong circummſtance to induce à be- 


_ © hf, That the ſurpios -was not de- 


Gigned for the executors , 443 
37. Oue wer made executor upon a 
ptomiſe, That he would not thete- 
take any with reſpect 

to any part of the eſtate; but let A. 
have it. Deereed tho enecutor to be 
2 . 
promiſe, $16 
38. A future interſt in a erm go 
to the executor, 421 
— forth. 
teteſt of the teſtator's eſtate, as well 


amg {hs 


Expoſition or 1 and Sen 
tentes. 


Courts of juſtice ought to endeavour 


to expound. in N as 


may be moſt proper to bring things 


to ſorhe end, el 309 
Inde it ſectam, 253 
Unable to work, | 308 
ee 2 Jatto, bs 79 
Civiliter mortuus, 30 
Commitment by — 429 
Depart without convoy 287 


To-J.S. and lit heirs, 371; Se. 
To ſuch daughters as ſhall be begotten, 


398 

| Then and thenceforth, — he ; 
un C. and bis cuiſe ſhould die withou 

Dying without Her, bo 403 

74 You 
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r 


— 


Dresser eee 


Livelibood, : 526 
Malitia, een ia. 21 5 
Malice implied, | ibid, 
Manar, 525 

Nec non, 185 
{ Null, 179, 245 
Placed, 177 
178 


Property, 


Pur chafed, 52 | 
Purloin, 150 
Remaznder, 94 
Sei ina, 125 
Sei ſitus, 229, 301, Ec. 
Strata, 382 
Sucre ſſove , 103, 1 O04 


"$25, 526, 528 


Praæfectus, 
Profits out of land, and profits of land, 
94, 96, 121, 241, 401 
| 143 
| Purchaſe, 92, 95, 121, 124, 125, 
234, 238, ny 


FT ſe give give 180 . % my | Th, Pioge 185 
ery” ig entirety 25. erra. e. *** 186 
el, ec Page 404, Senne as” eh . 
* 8 tlat part of my will, | n f — 
1 n 1 make A. B. and C. cr 3 
s e lee, ; 30 85 0 
| Teners Os r 1 
| Cognitio placiterum, 129 126, 125 The FI many ti 
Cognitio placitarum, with excluſive | Le no Te * Late; t IF 
words & non alibi, 126 good, © in, . 4 J 
Difference betwern the . 8 n 
2 
eee me — 1 bang| ker km Rent. 
and ſeal of A, and under n A fee-farm rent extendible upon an 
MAE A, ral 1-41 6: 67 IO FP , 11 * 
Ah” TP 2D 4 — 21 . Fee-fimple. | 
en. 375 1. Where u fe- le will paſo with- 
8 1% out the word Hews, " © 523 
| 194, 75 al 2. Is d of e luiles? it will 
| 140 eſcheat to the Lord of whom the 
os 2364 9 119110 _ 
19,5144 „ = BING we 
183, 164, 37601 A feoffinent upon an unlawful con- 
— * dition ſhall be good, when a bond 


with the ſame condition. would be 
yoid, 


2. The reaſon of this difference, wt 


Fine. 


| 1. Though a fine preſuppoſes a writ of 


covenant, yet #w the practice is to 
levy fines without, 43 
2. And though moſt fines are taken by 
Dedimus, yet they are recorded as 
taken in court, to prevent queſtions 
about captions, 48 
3. A fine levied in vacation- time, may 
be a fine either of the precedent or 
ſubſequent term, at the election of 
the parties, 44 
4. If there be an intervening term be- 
tween the chirograph of the fine, 
and the time when the ſine was ac- 
tually 


* 2 — 9 * —_— 
. — 


—— 2 — = XL os - by o 
the . 
. 7 * 
1. 


——= 


— SW .. * 


© 


' toally levied, Whether this will va- | 


cate the fihe ? Page 43, 44 
5. A fine may not be vacated but by |. 
writ of error only, 43, Cc. 
6. Remainder men not intitled to a 


- writ of error to reverſe a fine, 44 


7. Fines that are void will make a diſ- 


continuance, 1279, 245 
5 4. A fie ſet aſide in Chancery, be- 
ceauſe levied to other uſes than what 
were intended by marriage articles, 


nn 430. 437 

_ - - | + Foxmedon. 
1. A variance from the Regiſter i in a 
. "Formedon, where the variance was 


immaterial, not regarded, 140 
2. Where this writ will, « or will not 


agen 0 | 
ag. 


4 cical in the will of the obligor, of 


a fraud made uſe of in extorting a 
bond, not to be allowed as evidence 
* in 4.997, to overthrow that bond, 


0 Freebold. l 439 


* 


380 


— 


G. 


Gaming. 


1, Keeping a gaming-houſe indictable 
as a nuſance at common law, 336 
2. Penalty by ſtatute 33 Hen. 8. 
cap. 49. forty ſhillings a day, 336, 


337 
Saol. 


1. County gaol as to ſettlements is 

pr os one as ſituate in every pariſh 
of the county, 334 
2, And conſequently a baſtard child 

born in the county gaol, is ſettled 


; 


OR 367 


i 


þ 


(Where a man may be 2 from! 8 
his frechold in his abſence, © 379: | 


» 
pl 


by birth in in bet n where th the 

parent was ſettled when ſent to gaol, 

3 3 334 
92 4 Gaoler. 

One that is gaoler de fatto, though not 

legally ſo, is bound to take care bf 

the x priſoner | ich, 90 


Gavelkind. - 


1. Where lands are in the nature of 
gavelkind, all the ſons and their 
repreſentatives make but one heir, 


Mt 
2. All els in Xen ml he fer 
W *6id. 


Gzants, Gantoz, Santee 

1, A grant of the profits of land will 

even at law, catry the land with it, 
94, 121, 287, 365, 401 


2. In grants, the conſtruction of the 
words {hall be governed by the in- 
tention of the parties, though it 


| ſhould not ſuit exactly with the 
| ue of grammat, 1385 


Gunner (Of a Ship.) 


A gunner, though a warrant officer, 
is liable to the ſame puniſhment in 
caſe of mutiny and deſertion, as 

other ſoldiers, 346 


* * 8 


H. 


Þeir, oz Heirs. 
1, How the heir may be (aid to be 


eadem per ſona cum anteceſſore, 421, 
425 

2. Where the words of a will are du- 
bious, the heir at law to be favoured, 


520 


3. There 


F I * 


f 
1 
7 
- 
. 


268preth ons in « a 

— — to 

Wer the heir at law, Page 52 5 
ho If lands be "deviſed to truſtees and | 
ng uſe declared, the law will im- 

ky Fit tot be pe the uſe of the heit, 
20 

5. If ren to J. 8. and his 
tight heirs, the words right Heirs 
are words of limitation and not of 


'- purchaſe,” 370. 
Glow: the a though an entire 


alen, ſhould intervene between the 


dieviſe or the grant to J. S. and 
- that to his righr beirs, 372 
7. As where an eftate is limited to the 
anceſtor for term of life, remainder 
to . i tail, remainder to the right 
heirs of the anceſtor, 
8. The ; heir and not executor It 


73 


| 15. Where debt upon = f tt is 
. brought againſt an — E 
plead Niens per diſcent, and if it be 
taynd againſt him, che jury (hall in- 
quite of the value of the lands de- 
ſcended, * ſtatues 3 G4W.&M. 
6. 14. Hage 18, 19 
16. But be ſhall. not, have leave to 
plead Rien per diſtent with any 
bother plea, unleſs he make affidavit 
That — Riens per ufſrent, 334. 
17. If one articles to buy land, 114 
dies before conveyance ; and the 
heir may claim the land, and com- 
pel the executor to pay for i it out of 


| 
ie petſonal eſtate, _ |, 28 
1 


18. If one articles to (ell land, os 
dies before conveyance; the pur- 
cChaſe- money ſhall be paid to the 


have the ſutplus of the. teſtator's | executor, end pot 10 the} heir, 469 


real cſtate deviſed. x9 he ld far the 


own payment of the debts and le- 
| Facies, 237, 240. 248, 
10. Or may determine what pa 
the land, the truſtees ſhall wy for | 


A of then, | 27 | 
1% Te fame. if e 


12. One that was knight of the Rey 


deviſed all bis jewels to his wife; | 


and yet reſolved, That his garter 


and collar of 88 ſhould go to the 


heir, 530 
13. Whether the manuſcript works of 
an anceſtor (hall go to the heir at 
law, notwithſtanding a deviſe of 
the reſidue of the perſonal eftate, 
529. 30 ] 
14. If the tomb or monument 
anceſtor be defaced or e 
an action lies for the heir at law, 


529 
Vol. X. 


payment of debts and — 94 
* y compel a « nds | 
"i truſt ye — to himGelf. hoon upon his | 


& | 
Highway. ! 
1. If there be but one way to a vill, 
ir ſhalt be deemed a publick way, 


| though not deſigned for fach when 


it was laid out, 150 
2. A highway Infaits 4 having no 
Terminus a quo, nor Terminus ad 
quem, 333 
3. A navigable river eſteemed a high- 


way, 382 
J. 
| Jeofatls, _ 
a. Want of an original is aided after 
| verdict by ſtawte of jeofails, 318 


| 2. But an ill original is not aided, 313 
319 
3. Where the iſſue is material, but 


larger than needed, it is helped by 
| ſtatute 32 Hen. 8. 19 


Im⸗ 


8 L 


1 


A 8 * = 


11 
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IJnmparlante. 
A plea to the juriſdiction of the court, | 
not to be received after an impar- 
'\ lance, | Page 127 
bs) fern 
Implication and Intendment. 
1. Where it (tall ſupply the want of 
an averment in a declaration, 331 
2, Of deviſes by implication, ſee De- 
. viſe 34, 35, 36. | 
3. Where a ſtatute. was held to be re- 
plealed by implication, 341 
5 Indlament. 
1. The cauſing a man to be indicted, 
for what a civil «Qion might have 


been brought, implies malice, 215 


2. What is but evidence cannot be laid 
in the indictment, 156 

3. Same perſon cannot be both in- 

former and witneſs, 

4. Witneſſes produced for the crown in 
indictments, may be examined upon 
2 a Vayer dire, as well as in civil ac- 
tions, 192, Ge. 
5. Whether uſing the trade of a badger 

without licence, be indictab 15 

| 14 
6. Indiftment lies againſt the huſband 
and wife for keeping a bawdy-bouſe, 


. 


61 
7. Or a gaming-houſe, 335 
2 That they & wterque eorum, kept a 


gaming-houſe, well charged; for 
this is an offence of that nature as 
might well be committed by both 
jointly, + 336 
9. But where an indictment againſt 
four perſons for uſing the trade of a 
plummer, charged, That they four 
& uterque eorum, Cc. it was held 
naught ; becauſe the offence not be- 
ing the uſe of the trade, but the uſe 


| 


vantage, 


2. Therefore all bonds entered into by 


an apprenticeſhip, this wes an act 


22 * ediotherwiſe 
than b ly, Dage 326 
10. When the rr 
offence at the common law, the 
concluding centra farmam Statuti, 
is no bar to the ſupporting the in- 
dictment by common law, if it be 
not maiatainable by the ſtatute, 336, 
11. Indictment for a nuſance hall 
need to conclude ad commune nocu- 
mentum, where the nature of the of- 
fence imports That it is ſo, 337 
12. Acquittal upon an inſufficient in- 
dictment, will not intitle a man to 
the plea of Auterfoitz: acquitted to 
another indictment for the ſame of- 


fence, © 216 
1, An infant is incapable of making 
any contract that is not for his ad- 
139 


infants void. 85, 139 
3. But if an infant and a ſurety enter 
into a bond for neceſſaries for the 
infant, the bond is good as to the 
"ew. IS 
4. And the infant may bind himſelf by 
promiſe, to pay a reaſonable price 
for meat, &c, 29, 85, 13 
5. But not for wares, though 5 
ſary to the carrying on his trade, 


6 
6. No action will lie for money lent 
an infant to buy neceſſaries, ibid. 


7. But for money laid out on that ac- 


count, an action will lie, ibid. 
Tnfozmation. 

t. An information will lie for not 

taking the office of a ſheriff, 101 


2. And 


of the trade without having ſerved 


& 7 Q 3 GS at 


PT aNoG 


| 


2. And in ſuch caſe, the not having 
taken tlie ſacrarnent within a year, 
Ert is no defence, Page 101 
3 In informations in the nature of 
Quo Warranto's againſt corporation 
otficere, Whether it be neceſſary 
for the deſendants, in order to ſhew | 
their title, to prove theit qualification 
by having taken the ſacrament, &c ? 
4. In an information Ne Warranto, 
if the defendant ſets forth his title 
with a traverſe ab/que boc that he 
vſurped the office, the traverſe is 
only matter of form, and no ma- 
terial part of the plea, that the 
crown can take iſſue upon, 211, 
| 212, 296, Ce. 
5. But in an information of intruſion, 
the crown may take iſſue upon the 
F 2 though a title be ſet 
orth | | 


dert, 297 
6. The reaſon of this difference, 297, 


1 299 
7. In informations upon the game acts, 
if it be laid generally, That not be- 
ing qualified according to law, &c. 
it is well enough, 27 
8. But where the charge enumerates 
diſtinctly the ſeveral qualifications, 


_ omiſſion of one fatal, 26, 27 
| Injunffon. 
Motion in Chancery for a al in- 


junction to ſtop all farther proceed- 
ings at law by ejectment, becauſe 
the party had already tried his right 
fave ſeveral times, denied, 1, &c, 


Innuendo. 


1. The office of Innuends's is only to 
explain what has been already men- 
tioned, 197, 198 

2. And if they are made uſe of at any 

. time to introduce new matter, they 


| 3. As where an information ſer forth, 


That H. ſwore J. S. was at ſuch a 
time at Netonbam, innuendo Newn- 
ham in Devonſhire, innuendo held 
void, | Page 197 
4. So, burnt my barn, innuendo pull 


of corn, innuendo void, ibid. 
Inquiry. | 

1. A writ of inquiry no ſummons, 82. 
2, It is a judicial writ, 270 


3. By the common law, in every ac- 
tion of debt, damages are given, 
occaſione detentionis debiti, either by 
writ of inquiry, or by the court, 

N , 277 

4. Motion to ſet aſide a writ of in- 
quiry, for want of the words, E- 
habeas ibi boc breve, denied, 270 

5. Where writs of inquiry have been 


held amendable, 68 
Inſurance. 

1. Definition of an inſurance by the 

civil law, 77 


2. If a ſhip inſured be taken by the 
—_—— — before it is car- 
red infra prefidia, into ſome place 
of ſafety, the inſurer not 8 


Co 

3. No difference in this reſpect, be- 
tween intereſt or no intereſt in the 
ſhip infured, 80 
4. In policies of inſurance, warranted 
to depart with convoy, has been te- 
ſolved to import, by the uſage of 
merchants, a continuance with that 
convoy as long as may be, 287 


Intereſt of Poney. 


All intereſt of money reputed unlaw- 
ful in the ume of Hen. 7, 278 


are void, | ibid. 


Join⸗ 


17 


a. —— 
1. Chan, onal == temain im | "TY ever: it is faund; Page 30 
5 eise * Page 162 5. What is immeterial in the iiſde 


2. But choſes in action way, ibid. 


3. A rule among jointenants, That no- | Js 


ching accrues: to the ſaryivor, but |: 


-what-was/in jointure at the time of | | 


the death of his companion, 163 
4 A releaſe is the proper conveyance | | 


in law, Tl * Jointenant to ano- 


ther; 444 
[7 er if one erants all his eſtate to 
his of ho $e8 it (hall be under- 
' Rood by operation of law, to be a 
releaſe, ibid. 
6. Bot ia oth I party | 2 
. ſhould 2 ham *, it would 


N oi 8 | 


TT” i Ty enn ent den 


we oth; 40 1. ——— 


1, A jointure preppdent to mar- 
Ao will Wo woman, of ber 


A 8 8 


»dower, - 55] 
* But at ature be made after mar- 
wife is at liberty after ber 


"is ind's death, to wave it and to | * 
-wofit u dower,  * 488] 5 
z The ſame law, if the. 1 was 
7 Wt to take effect, in t e original 
—— of it, immediately of upon the 
death of the hubband. | 

A woman is eficcined in law as a| 


\ purchaſer of her j jointure for a va- | 


7e b 


7. iſſue directed pay "of 


1 wad . - 9 — 12 
— 

o "x * 

1 


| 04: Iffue of the Body. | 
1. The word J ef age ub 
1 tion then cheldren, - 

I is Nomen coll vum, ex vi 
ini, and takes in the whole a 

netatiod, * 14183. 376 
3, "Uſed in all as of parliament, in as 
| = 
* 


omprebenſive a ſenſe as beirs of the 

326 

of man is Faid to die without ar 

"Ki 1 ſenk; e his iſſue 
owa not 

A ſome age. aa Men a 


5. But when, this 
* "deſtray the intention of 4 teſtator, 


the words dying without (hall 
de underſtood j 10 the DES 


tion, v12. of having no iſue livin 

ar the time of bis death, ibid. 
6. Tſue is e uſed in a. will as 

2 word of limitation, 184 


ate confideration, 125, 475 
1. The * of joining iflue is, That 
the parties may come prepared to de- 
fend one fingle point, 299 
2. What the laws is as to joining iſſue 
in the caſe of barretry, ibid. 


3. Iſſue may not be joined upon an 
immaterial part of a plea, 211, 212, 


297 


7. And moſt commonly in a deed as 
a word of purchaſe, ibid. 
8. Where it phi vſed in a. deed as a 
word of limitation, ibid. 


Judge, 02 Judges. 
1. Lord Chancellor not concluded by 


— 


W 


the opinion of the Judges, when 


ſent for to ann 
cauſe, h $02 
I 2, But 


to try the COB ——— 
plicaon, 


1 ſeo je 4 


. coW 


Ta _ 7 r 3 


„ ²˙ m ˙ oO 990 2 WO 0 


— 
2. . Bot when a- caſe is ſtated "RY 
ferred to them for' their opinion, 
eine binds; Page 501, 


2 If a point of daw atiſes at a al, 
the Judge is bound to direct the jury 
accordingly, whether the counſel in- 
ſiſt upon it or not, 


attachment ſhould not be granted 
againſt the Judge of an inferior-court, 
for a contempt of the law of the 


land in diſobeying a tolt, 349 
Judgment. 


1. Two forts of judgments after ver- | 


dict, final and interlocutory, 83 | 
2. If the plaintiff dies before judgment | 


by delay of court, judgment may 
be entered without entring the con- 
tinuances, 
3- Butthe time when in fact the judg- 
ment was muſt be marked on 
the roll, that purchaſers of land may 
not be over-reached, 325 


4. Where the verdict may be for we 


plaintiff, and yet judgment ma be 
ſor the defendant, 
5. Whether judge 


225 
6. Where, upon 
ſuch new judgment ſhall be given in 


B. R. as ought to have been given | 


in the court below, 225, 324 | 
7. Of a writ of falſe judgment, 350 
8. In informations and indictments no 
judgment can be given in the ſupe- 
rior courts for any corporal puniſh- 


ment, without appearance (per Eyre) | 


250 

9. But (after appearance) n 

court in prudence, may not care to | 

give judgment in the abſence of the 
Vol. X. 


202 
4. A rule made to ſhew cauſe why an 


] 


39, 325 


147 
nt ſhall be reverſed | 
"nt af Nil capiat per breve ? | 


writ of error brought, ||. 


— 


— 


party; yet no reaſon but that it may 
one (per Parker) Page 344 

19. N lere judgment was fo. _ 
ibid. 

11. In real actions upon a ſecond de- 
fault, judgment ſhall be given 
2 the defendant to loſe his land, 


37 9 
Jurisdition. | 


It ſhall never de preſumed, that ay. 
court has exceeded its · on juniſdic- 


tion, unleſs it is apparent that it has 
done i, 71 


Jury and i, 


1. Io debt upon bond againſt an heir, 

i iſſue be joined upon Riens per d 

cent, and the jury find for the plain- 

; tiff, but make no in uiry of the va- 
fue of the lands deſcended ; Whe ; Whe- 
ther this omiſſion can be brite ; 
21 another jury ? 

a Juror that has been once chal: 
e and the challenge allowed) 
ſhould þ7 lane try the cauſe, it 
would be error, 390 

3- But when a cauſe was tried by one, 
that had been before withdrawn 
from the panel by conſent, that the 

trial might go off pro dejedtu Jurato- 

mum, it was held no error, 390, 

91 
4. Nor is ſuch 4 withdrawing T 
© cauſe of challenge, 391 
5. Where, after a challenge to the 


array, for the partiality of the ſher- 


iff, the ſame jury was returned by 
the coroner, and allowed to be 
well, 351 


Tus Poifliminii. 
How to be underſtood in the civil 
law, 79 


5 M Juſtices 


— o 9 1s — 


— — ä —— — 


on Rated 2 0 | 
lib 9) -Juttices ot Peace. - &n | 
64 4% Jultice have no power 0 Abe 


vigg g ſecurity for the ormance 
of their orders, until ſuch time as 


A orders — 1 
8, Their juriſdiction extends to 


wages ns other ſervants but thoſe 
2 © employed 1 in — 68 
3. Vet 


if be paid 
e court A 4 intend it 
% rk 0 Pandey, and admit of no 


eee "FN 2-5 . 


Were, ahict eee, "joſtion 2. 
"may proceed t6 Conyiftion, without! 
; operas, 250, 341, 


Pls -- cannot 5 watrant | com- 
_ ther (ab to e if ſuch a 
7 e 


ds ſtatute, 34 381 
HF ty is power ; that cannot be 


ee unleſe where 
14 11 1 lotely 


| NS la er note 12 j 


eee, 5 


* 


2 10 filed onthe. caſe for, entering 
the plaintiff's houſe and taking bis | 


Ec. 378. 
Se. , 
4 1 


to the do- 5 


that 7 S. end atl thoſe 5 
he had, did time out of mind, &c. 
held well after verdict, though, the 
_ ſeifin in fee was hot Nd esh ſet 
bank. * 288, Ge. 300, 50 


8 eee 82 — ad 3&3 «oo i. 


. kalendar of no cithortty * 
Nr 5 105. 106 
Pom EIGEN? 

75 ing. 

1. The kin can do no wron 5 
2. He is fai to be occupatus de arduis 


negotiis Regni, | 123 
3. Can make no new laws, being bur 


one branch of the e 
4 He is {aid to have'a property in 
4 ſuch arts and trades, as were bed 
b introduced dy the care of the ctown, 
1 a ; : 106 
5 Whether he has any particular 
| | power « over thoſe trades, where miſ- 
management would prove more than 
Wr prejudicial t to the publick ? 
.._ Tos, 106 

16 "HE Med bas feveral privileges in 
— Pleading at above a ſubject, and what, 


wy - juſtification in aid of a bai- 4 200 
. » iff who had a writ of execution, 7. Where there ate two obligtes, and 
held good, though not ſaid to wy one grants the bond to the crown, 
bis comtnabd ot defice, & 235 the king may ſoc alone, 245 
2. In weſpaſs/for taking the pain" 8. Whether upon the outlawty of one 
| cattle, tion that they were of the obligees, the whole debt be 
dam t in the; defendant's veſted in the crown? | 246 


..- cloſe, ſufficient without ſetting 2. [5 


a title, 


3. But it is otherwiſe, if any place bel oy 


ſpecially laid down in the declara- | 
tion, ibid. 


4. In ſpſs juſtification for a way, | 


* 
4 
. 


King's Bench. 


1. This court may exerciſe whatever 
authority was lawfully exerciſed in 
the Star-Chamber, . — + 187 
2. They are placed as guardians, over 


That J. $ 
dant) was ſciſed of ſuch a field, and 


(che leſſor to the defen- | | > hy ge the ay 345 


3. And 


FY 


Which that aſſertion is founded, 
135] 


A ioveſted with a _ 
N i; inferior -courts, 


Page 349, co | 
4 105 Wen ge 349, 3. 


other courts do 


mp tranſgreſs their juriſdiction, 350 


5. And likewiſe that they proceed re- 
y in ſuch matters as are with. 
in their juriſdiction, ibid. 
6. The power of B. R. extends to all 

inferior magiſtrates whatſoever, to 

compel them to do their duty, 48, 
60 


7. And to 
fices be diſcharged by ſuch perſons | 
as are wy eleQted, 54 


- Low Caſes voubted, og denied. 
1. 2 Hen. $ 
the exerciſe of g trade for a certain 


time, void) the extrajudicial opinion 


| Ae fingle judge, 85, 137 

Levinz 241. (Contract by Bond 

Sf or forbearance of a trade void, by 
F good) denied to be uw, 
1375 136 
3. March 191. Barrow and Weed, 
what is there ſaid, That an agree- 
ment not to ſow one's land is void, 
is not warranted by the cafe on 


4 2 Lev. 228. (That an executor 
might join in one action, a, debt 
owed, him in bis own right, and a 
debt owed him as executor) contra- 
dicted by better authorities, 171, 

172 | 

8. Raym. 13 


6. 1 Rol. Abr. 110. That caſ: will | 
not lie upon an inſufficient indict- 


$ 
provide, That publick of- 


— —C_ 


denied to be law, as. built upon a 
wrong foundation ; there being no 
parity of reaſon between theſe dif- 
fetent kinds of actions, Page 218 

7. 1 Mod, 211. (Prohibition to be 
granted upon a diſpute between two 
Eccleſiaſtical Courts about bong no- 
— a caſe not much regarded, 


&.1.Cro, 4 
"oy t 


* 


5. (bad preſcription heed 
denied to be law, 300, 
, 30 

9. 1 Leu. 17. (evo obligees, one be- 
come opt, debt not aſſign- 


(Bond given to forbear || 


35. Chamberlavne and Pre- | 
feot (of malicious indiQments) denied | 
to de law, 1 17 


- ment, becauſe conſpiracy does not, | 


able) doubted, ng J2dgment having 
1 . the , | 240 

10. I Seymour's caſe, what 
is there ſaid of an almanack's s being 
- a copy of the kalendar, conteſted, 

10 

Its 1 Fentris 191. Statute of limitar? 
ons not to 05 taken advantage oc 


without plea ng. it, The law is 
now ot 22 313 
12. 21 Hen, 7. The intereſt of a 


king determined by alienation after 
outlawry, Not altogether law ; for 
' reſolved ſince, That perſons outlaw- 
ed cannot alien after inquifition 
found, 358, 359 
13. 1 Ventri 229. Riym. 82. Pollex- 
Ven 166. Tayler and Sayer, denied 
to be law, 183 


2 Raymond 86. Lee and Raynes, 


miſreported, Py I 
1 Lev. 431. Laces Kine. 
ong reported by Levinz, though 

of counſel inthe caſe, 44603 
16. A caſe in Plow, 48. ö. relating to 


te dodging of a freehold, in part 


denied to be law, 3 C. 10. 6. 361 


Leaſe, Leſſoz, Leſſee. 


1. A tortious fee · ſimple ſufficient to 
265 


2. Where 


ſupport a leaſe, 


* - 
: 
* 
.- 
- 


L. 


— — 


2. Where Jeaſcs are made by tenants 
for life, that have alſo a power to 
grant leaſes for years, they ſhall be 
deeſteemed to be made by virtue of the 
wet, if they cannot have their 
Fell eier otherwice, - Page 36 
3. IF a leaſe be forfeited for non-pay- | - 
ment of rent, yet upon bringing in 
the arrears with coſts, the proceed- 

© Ingen an ge Sent ſhall be ftayed, 

n e z 

4. bo n was made, 
That the leſſee was a ſoldier, and 


© conſequently « privileged perſon, the 


court ordered he ſhould give ſecurity | - 
"oor por ra rn = ren SEO, 


333 

the leflor may enter; bat if the 
©"Tefflee be deraigned, ang 
9 5 N 


N Legeter. 

1. A feme-covert may ſue "9 2 
legscy in the ſpiritual. court, .... A 
en to a married daughter, 
to be laidout in what t 
fit in remembrance of the teſtator, de- 
creed to be accounted for — 

huſband's executor, as a 
ended for the ſeparate uſe of the: 


531 
3. Where a legacy is giv 


en to a cre- 
ditor greater than = debt, it ſhall 
be taken as given in ſatisfadtion of 
the debt, or not, according to the 
circuentance f the caſe, 399 
4. A legacy of 5004. given to a fer- 


vant-maid fr ber faithful ſervices, | 


decreed to go in ſatisfaction of 200 J. 
bond due for wages, 399, 400 
5. A legacy of 5004, given an execu- 
trix, decreed her over and above a 
debt of 3004. due to her in the way 


of trade, upon her ſubmiſſion to 


have the Refiduum of the teſtator's 


eſtate undifpoſed of by wilt, divided 
— to the ſtatute of diſtridu- 


* Hage 398, Sc. 

6. We Lord "decreed a le- 
gacy, though greater than the debt, 
to de taken as a gift, and not ity ſa- 


tisfaction M4128 114311437345 2613-46 

4 ” 5 ' - 

, 2 
17 

- 4 © | 


—— —— 


Where an action is brought upon a 
weg ain g. ps 
dax, the defendant's plea muſt. not 
de Nen Aſſumpfit,  &c. but Cauſa 
, AFtionis non accrevit infra ſex anno, 
yu 205, 206, 294 


London and its Cuſtoms, 


r. Upon the vacancy of an alderman, 
the wardmote (were formerly) to 
chooſe fout perſons, and court” of 
aldermen rn of the four 
they pleaſ ed, 45, 49 
2. The court of Aae by the cuſ- 
tom of the city founded upon the 
- by-law of Her. 4. (were) to admit 
one of the perſons 'choſen by the 
wardmote, not one of thoſe return- 
ed by the Lord Mayor, 5o, 56 
; Of the power exerciſed by the court 
eee over theſe returns, 50, 
e „ 56, 5 _ 
4- A woman may elf by an 
agreement before marriage with a 
freeman of London, of her right to 
_ the cuſtomary ſhare of her huſband's 
5. dende i not en <f from hr ct 
ry right by a jointure in land, 
Alen the joiature be made in bar, 


6. If the wife of a freemen of Lhnkn 
be barred by agreement before mar- 
 Tiage of her cuſtomary part, the 
fieeman may diſpoſe of a moiety of 

4 his 


b 


W os ff k , AS £4 ion il 
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Co 


— 


4 


hh . roy — 2 8 
1 
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n 
% 
Y LI 
1 
o 


| Jus-pertonal.eftaros hy will, and the 
other f maicty (hall go to the chil- 
eme, ls £05 Page 453% Cc. 


7. And. ſa in like manner, where the 


childen bave been all of them fully 
by the cuſtom, to a moiety of the 
per ſonal eſtate, and the other moi- 
ety will be the teſtamentary part of 
the freeman, n 455 


8. Wher e-the huſband ſhiall be confi. 


dered as dying without a wife, and 


E where as a purchaſer of her cuſto- 


moety chid. 458 
9. No difference in this reſpect, he- 


cher the jointute be of Land, ot not, 


- 


40-53: 14952357 Me. 


10. A-woman covenants with a free- 
man of London before marriage, to | 
enter into bood to releaſe: her cuſto- 


mary thitd (and right of dower) to 
his executors within two months af- 
ter his death, in caſe ſhe ſhould 


have ſuch an eſtate in land left her 
as was then agreed upon. The bond 
is given, the martiage 


takes effect, 
the huſband dies and leaves his wife 
the land articled for. Dæcreed the 


feit the penalty of the bond, but 
ſhould be held io her agreement; 
and. that the huſband, as this caſe 
ess circumſtanced, ſhould be conſi- 
deted as dying a. purchaſer. of his 
wife's. cuſtomary part, 541, Ge. 


117 The advancement of a child out 


of land, no bar of the orphanage 
457, 460 


part, 
12. If the certainty of a child's ad- 


vancement out of the perſonal eſtate, 
does not appear under the father's 


hand, it is cut off from claiming 


a ſhare by the cuſtom, - 456, 460 
13. Whatever appears in a marriage 
ſettlement to which the father is a 
Vol. X. 


** 


wife ee eee 


— — 
* * * 


party, appeats under the hand of 
the father, c Page 400 
14. If it appears under the father's 
hand what things were given a child. 
the advancement is ſufficiently cer- 
tain, though the value of them be 
not expreſſed,” © . 4560 
15. And whete it appears the child has 
not been advaced above ſuch a ſum, 
but ſomewhat: leſs, the incertainty 
of the advancement may be cured 
by the child's bringing the whole. 
{um into hotchpot, 461 
16, A freeman of Londen having two 
_ ,_ daughters, advances one in his life- 
time, and it appeared by the mar- 
riage ſettlement to which he was a 
party, That he gave her for portion 
Aol. in money, | beſides lands and 
the reverſionary intereſt of a leaſe 
of no certain declared value, In 
conſideration of which advancement, 
the daughter executes a teleaſe to 
her father (who was then indebted 
to her ſome ſmall matter upon an 
 unadjoſted account) of all the claims 
, the might have upon his eſtate, by 
the cuſtom of London, or otherwiſe, 
ſave 5what be ſhould pleaſe to give ber 
Ey his laſt will. Decreed that this 
daughter ſhould not be barred by 
her 2dvancement, or releaſe, from 
taking her cuſtomary ſhare which 
had been deviſed to her, by her 
father's will, as refiduary legatee, 

| . 

17. The cuſtoms of London cannot be 
judicially taken notice of, any more 
than any other particular cuſtoms, 

| 8” na 

18, Ergo, ifa cauſe be removed out of 
the city courts by Habeas corfus, the 
cuſtom muſt be returned, or no Pro- 
cedendo can be granted, ibid. 


M. an- 


5 N 


M 


Their and 1; _ 
5 Said to b upon 4. 


Carta, 


Rogen for. a Mes to oe. 


Ele into their offices, if = 


a a -p 1 ve may i ers +: 
the court of aldermen. 
8 return of perſons not 


1 


. 


1 „ to 


$4 JI. 40 1820809 174 
55 Now: dals, good wer to a 
Mandamus, 


r 2111 * 101 


* 14. Nen debits modo eleZtur- navy, 


Fy 
« v #* 
1711 | 


ber Das 101, 102 
* cleus & pair Fin leave was 
INT IG: by na- 

out pe, 102 

1, Whether pot having taken the 


ſacrament within a year, Ge. be a 
good return? £11 100, 173. 178 


| | Return that contains matters re- 


92 navght, 
it o 42425 5 107 


1. But end cauſes of removal may 
be returned, if conſiſtent, 108 


19. The reaſoir for not refloring; muſt 

de a good reafori) of removal, 174 
20. Whether it muſt be averred in the 
nen. the cauſe of re- 


de watdmote, Bey eng Jo. x74 


ſtice to IG parties injut 
laint 

4 1 8 not be * to reſtore 4 

los of Ces, a oY, 50 

9 Sometimes granted the court 


hat doubted, whether it lay or not, 


in order to be better cooſidered, up- 

' on the return, 49, 53, 5$, 62 
10. If a Mandamus be directed to a cor- 

poration, and the officer who pre- 
Hides in the corporate offembly, | 
... ſhould adjourn it, in order to pre- 
A vent che making ſuch a return as he 
diſlikes, he would be puniſhable for | 


_ a contempt, 6 


* 


5 
11. No inſtance to be produced, where 
obedience to a Monden (hall ex- 
poſe a man to an action, 


— 


* 


51,61] 


"return; muſt be looked upon as ad- 
mittedd to be true, 174 
2% Where thereturn- was,” That they 
ſuch a year and 
ong exception taken becuuſe 
they did not intitle themſel ves by 
pPreſenption, over· ruled; becauſe it 
Was a failing only in matter of ſur- 
pluſage, 146, 14 
24. Manidamus to reſtore Edo bed 
fie of town«clerk; Return, That 
be was an officer ammuntim eligibriis, 
ill; becauſe the office of town-clerk 
being in the eye of the law an of- 
fice for life, the contrary ought to 
have been ſhewn the return. 
And though he was anmuarim eli- 
1 gibilis; 


: 


12. What various returns: may be made 


BY 7 SAA 8 I dd ten, Deo es 


$- 1400 l. is by marriage articles 


M 


— 
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7 
* 


gibi þ yet the ſame perſon ſon would 
Dontinue town-clerk-till another was 


. +:choſen; which did not appear to 
bave been done, Puge 146, 147 
2 5 A Mandam may be granted to 
© oblige an inferior court to pay obe- 
ter a * n 
oat ans a Mane. Gi * 
Whether a tight to fairs, or markets, 
2 may be appendant to a manor ? 260 


Partlage Agteement. 


A 
* 


x. If a father emers into an ogreement | 


upon the marriage of his daughter, 
to ſettle ſuch an eſtate upon her, or 
ter wurd chooſes to forfeit the pe- 
nalty, it is a debt ſo entirely due to 
the huſband, that it is not in the 
power of Chancery to take:care of 


the wife and children, by deoreeing | 
+ 4 ſentlement of the penalty; 2 


5 511 
2. If one covenants dy marriage ar- 
ticles to make a ſetilement, and dies 

the articles onperformed, Chancery 
will look upon things in the ſame 
light, as if ſuch ſettlement had been 


actually made, as the eourt would 
bave decreed upon the articles, if | 


they had been applied to in the huſ- 
+ band's life-tirhe 437 


Tas 


to be laid out in land. 8 
the agreement d ed, e- 
viſes all his lands unto his nephe ws. 
Lord Harcourt ſoœemed to think, That 
fince this money ought to have been 
laid out in land, it ſhould in equity 
be eſteemed land, and (notwithſtand- 
ing the wiſe oppoſed it, who was 


left executrix) ſhould paſs under this 
deviſe, ſubject in the firſt place to 


„ 


4. A private agreement on marriage 
derogatory and contradictory to that 
which is open and publick ſhall be 
relieved againſt, Page 445 

5. A father treating a match, obliges 
his ſon to enter into bond to pay bim 

after marriage a ſum of money, 
which he faid was wanted to make 
proviſion” for his other children. 
The bond relieved againſt, bn a bill 
brooght by the ſon and the wife's 

faber. 448 

6. A mother parts with her jointure to 

enable her ſon to make a fertlement ; 

dut at the ſame time takes a private 

* ſeturity Fromher ſon, to aſſign over 

- to Her" uſter marriage à leaſehold 

_ ſtate of his own, The ſecurity ſet 

aſide in equity, ibid. 

7. A. agtees to ſetile on his kinſman 

upon matriage, ſuch an eſtate in 

poſſeſſion, ond ſuch in reverſion ; 
but obliges the kinſman to enter in- 
ivate agreement to redemile, 

Er, The private agreement ſet aſide 

in equity, and A. forced to account 

for the meſne profits of the eſtate 


; 


: 


| toa 


im — 


| that had been redemiſed, 448 


8. Where it was laid down by Lord 
Chancellor Cowper, as a rule in 
equity, That if a fon gives a bond 
during the marriage treaty, without 
his father's privity, to refund part 
of the portion, the bond is void, 
9. On a treaty of marriage between A. 
and the darrghiter of B. the mother 
of A. ſurrendered her jointure to 
enable her ſon to make a ſettlement 
(to which (he was one of the parties) 
proportionable to the fortune B. pro- 
miſed to give with his daughter, But 
at the ſame time A. enters into a 
bond to B, without the privity of 
his mother, to refund part of the 
witc's fortune at ſeven years end. 


the uſes declared in the marriage ar- 
ticles, 39 


M 


B. dies in debt before the ſeven years | | 


areexpired, Decreed againſt the ere- 
ditors, That the bond ſhould: be ſet 
© aſide, Page 445, Cc. 
10. Covenant before marriage, to re- 
leaſe the-wife's guardian within two | 

days after, of all aceounts of meine 

profits ; let aſide in equity, 447; 


445 

11. No Aiffrence between ſuch a con- 
tract, and a marriage brocage bond; 
but only of more miſchie vous con- 
ſequence, ißbid. 
12. Of marriage brocage agreements, | 
| 436, &c. 

13. Articles of agreement for a join- | 
ture, good againſt gw of bank- | 
n . 495] 


Marriage Settlements. 


1. Where by marriage articles a ſettle- |. 
ment is to be made, Chancery will |, 
order one not accordin 
ter but intent of the articles, 437 | 
2. As where by marriage articles lands 
are agreed to be ſettled in ſuch a 


| 


manner, as that the huſband would g 
2 be made tenant in tail, the court 


will decree the huſband ſhall be] 


„made only tenant for life, that he 


may not have it in his power to bar 
the iflue, and to defeat the intention 
of the ſettlement, 436, 437 | 


Maſter and Servant. 


1. Petty treaſon for a ſervant to kill 
maſter or miſtreſs, 95 
2. In caſe of the battery of a ſervant, 
the maſter and ſervant may both of 
them bring their actions for dama- 
ges, - 326 
3. And recovery in the one action, 
may not be pleaded in bar of the 
other, ibid. 
4. The act of the ſervant where he 
has no authority from his Maſter, 


N 
to the let- |. | 


— —ä—ũ— . eee — 


will not bind him, — bis con- 
ſent, Page 110 
5. . 
horſe, and the ſervant ſells him as a 
good one, u6 Wop ge d the Ma- 
ger, 110 
6. f a ſervant is ſent to receive mo- 
ney, and takes a bill in licu of it, 
which is not anſwered, the Maſter 
not bound, ibid. 
7. Otherwiſe where a ſervant derives 
a credit from his Maſter by being 
uſed to tranſact buſineſs for him, 
ibid. 
8. A ſetvant uſed to tranſact affairs of 
that nature, is ſent with a note 
drawn upon a gojdfmith to receive 
money, and inveſt it in 
bills; the ſervant gets B. to give 
bim money for this note, and brings 
the Exchequer bills to his Maſter. 
© "Phi after, the goldſwith fails; 
| adjudged, the Maſter ſhould. anſwer 
the money to B. 110, 111 
9. And in this caſe, it was held, the 
Maſter oould not recover of his ſer- 
vant; the loſs being occaſioped 
accident, and not folly ot negli- 
gence 1911 
16. If a Maſter uſes to ſend bn ſer- 
vant to buy upon truſt, and the ſer- 
vant afterwards when he is ſent with 
money imbezils it, and continues to 
buy upon truſt, the Maſter is charge- 
able, * ibid. 
11. And though a ſervant be diſmiſſed, 
yet if notice be not given, and he is 
truſted upon account of the former 
credit he derived from his Maſter, 
his Maſter will be liable, 110 


Paxims of Law and Equity. 


1. Boni eft judicis ampliare legem (vel 
juriſdictionem) 3 


2. Ex- 


[TY 


r 


We 


2. Excertis probat ( (vel ee! — 
lam in rebus non exceptis, Page 43, 


3 Is, 250, 386, 408 
3. Nemo debet . jndox in propria 


cauſa, 48, 49 
4. Obi major pars, ibi tota,... 75 
5 Folenti non fit injuria, 132 

6. Quod conftat clare non debet ver ii 

cart, © 150 
7: Bi per alium facit, per ſeipſum fa- 

290 
8. Ee nudo fafio non oritur attio, (in 
margine) 1 
9. Nemo bis pro alen delifto, oe 
5 
10. Debitor non pra donare ; 
a maxim it the civil law, 399 


* 2 1165 411 


J udictum reddreur in invitam, 


ditur, 


I 2 —.— ab 2 for- | 


tiffimum in lege, © 2297 


17. Jura nam Juns 3 immutabilia z 


ſunt lege: 14115, 412 
18. Nibil acceſſit ei qui nibil labuit in 


re unde accreſcertt jus, 116 


19. Verba contra proferentem fortin 
accipienda ſunt, 393 
20, Maledicta expeſitio que corrumpit 
textum, 410 
21, Stat pro ratione voluntas, 471 


22. Wherever there is a wrong, the | 


law muſt give a remedy, 44 
23. One crime may not deſend ano- 


ther, 101 
24. The publick good is ever to be | 


preferred to a private loſs, 133. 


= 26. He Unt will have equity maſt « do 


equity, | Page 383, 427 


'  Dayoz. 


Where a corporation is by charter to 
conſiſt of Mayor, Recorder, Cc. 
Whether the ſame perſon can be 
both Mayor and Dopmey Recorder ? 


I 

Merchants. F 

Uſage of merchants, of what force in 

_ 1 287 
Perger. 

Where a fee- farm rent is purchaſed i in, 


by the perſon that is ſrized in fee of 
+ the lands out of which it iſſues, it is 


" = in the inheritance, $25, 
| 1:74 -'- $86 
55 elne Profits. 

1. An after- born child not intitled to 

meſne porn, in caſe of 8170 1 
the uncle, 

1 2, Ia caſe of divorce in the Epiritoa 
Court, @ vinculs mut ri mom, the 
huſband. is not anſwerable for the 

. tneſne profits of his wife's eſtate, ibid, 

+. Biſnomer. 

1. Of variances or miſnomers of cor- 

rations,” 207 

2. That may be a miſnomer in plead- 


ing, which would be a ſufficient 
deſcriptis perſonæ to take by, 208 


Honey. | 

1. In debt upon bond, the defendant 
is enabled by the ſtatute for the a- 
mendment of the law (4 & 5 Ann. 
cap. 16,) either tq plead payment, 
or to bring the money into court, 


* 


236 
13. val 1 eite que fi cre. 


1 3 


355 26 
Fn Where money -is deviſcable by the 
name of land, 39, 528 


25. Execution the end and life of the | 


law, 290 
Vol. X. 


50 Honks. 


* — 


Lͤ m — — 


ee de.. 
1. A monk incapable at common law | 
of taking land by deſcent, ot pur- 
cChaſe, Page 116, 360 
2. But upon his deraignment his inca- 
pacity is removed, and he ſhall have 
the land, notwithſtanding the entry 
of the reverſioner, 360, 413, Cc. 
3. The heir may claim by a * 
| | 3bo 
4. Though not by an alien, 359 
5. Said to be civiliter mortuus, or 
dead in law, 124, 360, 413 
6. And yet if he was afterwards made 
a Biſhop, he might purchaſe for the 
benefit of his church, 124 
7. He may be a diſſeiſor, and gain a 
freehold by committing an act of 
iſſeiſin, 125 


PMonopolp. | 
1. Monopolies odious, 107 
2. Againſt the freedom and birthcight 
of the ſubject, : 133 
3. Contrary to Magna Charts, 106, 
2 133 
4. Yet where the king has a ſpecial in- 
tereſt, his grants ſhall not be judged 
_ monopolies, : 107 
5. What may entitle the King to ſuch 
an intereſt, 106, 107 
| | 


Woztgage, Yoztgagoz, Moztgagee. 


1. In caſe of a common mortgage, as, 
ſoon as the day of payment is paſt, 
the legal eſtate is abſalutely veſted 
in the mortgage, 424 

2. Oaly a right of redemption remains 
in equity, abid. 


ö 


3. For it is a general rule, that when- 


' L | 
Names of Purchaſe and Dignity, 


1. In records and legal proceeding the 

whole name is to be ſet forth, Page 
28 

2. Ergo if one that is a Knight and be 

ronet be only ſtiled Knight, it is a 

miſnomer, 283 


Niſi pꝛlus. 
A Judge of Ni prius acts rather in a 
miniſterial than judicial capacity, 


| 202 
| Volle pzoſequi. 
1. The entring a Nolle proſegui upon 


an information, is no bar to the 
charge, nor any diſcharge from a 
further proſecution, 152, 153 
2. If on a recognizance of bail a Scire 
facias be brought for two diſtinct 
ſums, when it appears by the recog- 
nizance that only one is due: Whe+ 
ther this may be cured by entring a a 
Non pros as to that ſum which is 
not due ? 30 5 


Nonſult. 


1. Where the plaintiff moved to ſet 
aſide his own nonſuit ; becauſe oc- 
caſioned by an error of the Judge 
that tried the cauſe, who thought 
the plaintiff had miſtaken his ac- 
tion, when it was well brought, 

I 

2, If the plaintiff in an appeal vices 

nonſuit, the court of B. R. will ne- 


vertheleſs oblige the party to plead 
to it, 353 


ever the court is poſſeſſed of a re- 
cord, they will proceed upon it, 
ibid. 


Notes 


e 


Notes p2omiſſo2y. 


Y, Promiſſory notes payable to ſuch a 


one or oder, are transferrable by 
indorſement, by virtue of ſtatute 3 


84 Am. cap. 9 


2. And the indorſee may maintain an 


action, | ibid. 


— 
— 


O. 
Odligatlon, Obligoz, Obligee. 


1. Where the condition is unlawful, 


the bond is void, 134 
2. Conditions againſt law, of how 
many kinds, ibid. 


z. But where - ever the condition may 


be performed without breach of the 
law, the bond ſhall be eſteemed 
good, ibid. 


4. Of bonds conditioned for the re- 


ſtraint of trade, 27, Cc. 85, 86, 
o, &c. 


I 1 
5. If a bond be naught quad che obli- | 


gee, no afſignment of his can make 
it good, 450 


6. Where a bond originally void, may 


be made valid by a ſubſequent agree- 


ment, ibid, 


7. It a bond be conditioned to do an 


act at the requeſt of the obligee, and 
the obligee dies without making any 


requeſt, the bond is extinguiſhed at 


law, 519, 520 
8. The ſame where the obligor is made 
adminiſtrator (or executor) to the 
obligee. ibid, 
9. Dubious words ia the condition of 
a bond to be underſtood (ordinarily) 
in the moſt fayourable ſenſe for the 
obligor, I54, 223 
10. Where the obligor was not permit- 


ted to forfeit the penalty of his bond, 


454, Ec. 507, Ec. 


11. Hhere a man was bound in an 


obligation, not (aid to whom, and 
yet this was ſupplied by the inten- 
tion, Page 47 

12. Bond taken by ſheriff for appear- 
ance ad reſpondend' prefat' J. S. de 
placito tranſgr, ac etiami bille (omit- 
ting thoſe words in the writ 7p/fus 
J. S.) held good, 327, 3 8 

13. Of ſheriffs bonds, ſee more under 
Sheriff 1, 4. 

14. A. upon marriage, enters into a 
bond to B. That if he died without 
iſſue by his marriage, he would 
leave 3000 J. to one or more of the 
children of his elder brother, who 
had married B.'s daughter, A. dies 
without iſſue, and gave in his life- 
time and by his will together, more 
than 3000 J. to one of thoſe chil- 
dren ; but without any declaration, 
That theſe gifts were deſigned in 

ſatisfaction of his bond, becauſe as 
he ſaid (when adviſed to make ſuch 
a declaration) the bond had been 
unjuſtly extorted from him, In 
the will there was alſo a recital of 
the fraud made uſe of in obtaining 
the bond. Decreed the gifts ſhould 
be taken in ſatisfaction of the bond; 
ſince it ſufficiently appeared, the 
obligor never intended to make thoſe 
gifis over and above the ſatisfying 
his bond, 438, 439 


Offices and Officers. 


1, If there be a falſe return made of 
perſons not duly elected into an of- 
fice, yet when the return is com- 
pleated by acceptance, there can-be 
no new return, 51 

2. Of e facto officets and the acts 
done by them, 66, 290 

3. Generally the law is, That acts 
done by thoſe reputed in authority 
are good, 290 


I 4. Non 


15 


IE WT on: 
* 4 4 


| 5 Non uſer of publick offices that con- 


— 


2 1 
7. And therefore though it ſhould 


. * 


. Order of ſeflions for the mainte- 
' nance of a daughter, quaſhed ; be- 


| 8 
3. Order u a father-in-law to 


4. Order to pay 


good, 
5. Order upon 
the pariſh for the fature, good, 
| | 271 
6. Order to remove one with his hl 


cecn the adminiſtration of juſtice, a 
forfeiture of the office, Page 108 
g. Altter in private offices, without te- 
queſt; and ſome ſpecial loſs occafi- 
oned by ſuch non uſer, ibid. 
6. Deputation of an office grantable 


N - 
i by parol 0.37; 
y 


happen to be granted by writing, 
yet it may be revoked by pero, 
: We ga | . 101d. 
8. Every one not only may, but is by 
lar bound to give his affiſtance to 
_ officers, in the execution of juſtice, 


| 7 kat 25 
9. Where the queſtion is what the ori- 
inal was in an action, the only 
way of trial is the certificate of the 
Cuftos Brevium, or other proper of- 
ficer, which the court is bound to 


give credit to, 318, 319 
Oꝛders of Juftſces of Peace. 


cauſe not ſaid ſhe was unable to 
work, 0 


maintain his ſon's widow, quaſhed ; 
- becauſe not expteſſed that he was of 
ſufficient ability, 221 
for the relief 
of a poor perſon until further order, 


308 
the father of a baſtard 
to give ſecurity for indemnifying | 


"dren, too general, if the ages of the 


7. If the childten be not named, Page 
| | HE" 220 

8. Order for removal, becauſe likely to 
become chargeable, is good without 
an adjudication, | 11246 
9. The pariſh on which an original 
order is made, cannot remove till 
it be reverſed, x 84 
10. And if in fact they do remove, 
and neglect their appeal to the quar- 
ter- ſeſſions, ſuch original order be- 
comes final to all the world, 7big, 
11. Similiter if affirmed upon appeal, 
2 283, 26 
12, In orders relating to e. 
the court muſt take the facts for 

_ granted as are ſet forth, not- 
withſtanding there appear circum- 
ſtances ſufficient to induce the be- 
| lief of a fraud, 293, 393 


; Ozdinary. 


. Before the reformation the book of 

common prayer was ſubject to the 
alteration of the ordinary, 10 5 
2. And Biſhop appointed what 
. feaſts ſhould be obſerved in his own 


Originals. 

1. An original is determined by death 
ar outlawry, r 309 

2. Not to abate by the demiſe of the 
crown, by ſtat, x Ann. cap. 8. 259 


. 


Overt⸗A. 

1. Conſpiring to levy war generally, 
is no overt- act to prove the compaſ- 
ſing the death of the King, 322 

2. Aliter if the conſpiring to levy war 
be in order to dethrone him ; for 
this is the civil death of the King, 

322 


Dut- 


children be not expteſſed, 26 
a N 


2. Blood is corrupted and eſtate for- 


4. Otherwiſe where the outlawry is 


O 


— 


Outlawzp. | | 
1. In the caſe of outlawry for treaſon 


or felony, the law accounts the per- 
ſon outlawed guilty of the fact, Page 


; 379, 380 


feited, 379 
. On error to reverſe outlawry for 
felony, a Scire facias mult iſſue, 

188 


for treaſon, * 188, 189 
5. The reaſon of this difference, 188 
6. Upon outlawry for leſſer crimes, 

or in perſonal actions, the party is 

put out of the protection of the mY | 
23580 

7. To be impriſoned if found, ibid. 
8. Forfeits all his goods and chattels to 
the King, ibid. 
9. And likewiſe the iſſues and profits 
of his. lands, as long as the out- 

lawry remains in force, 3 58, 3 59 | 
380 

10. But alienation before 0 

taken is a bar to the King, 3 59, 

_- 

11. Perſons beyond the ſeas may not 

be outlawed, unleſs in ſome par- 

ticular caſes eſpecially provided for, 


357 


— 


** 


P. 


Papliſ. 
N ere the Court of Chancery refuſed 


to allow of the receiving the ſacra- 
ment, as a ſufficient proof of the 


convetſion of a Papiſt, 512, &c. 


Pardon, 
If an act for a general pardon be not 


the defendant might have done 
either) Whether the court can ju- 
dicially take notice of it after a ver- 


dict? Page 365 
Parliament. 
A member of parliament privileged 
from an arreſt for debt, 4 
Patent. 


1. Wbere a patent is to be ſet aſide, 
not upon account of a forfeiture, 
but becauſe it breaks in upon ano- 
ther's right, nb office neceſſaty, 


354» 355 
2, A grant of the ſole uſe of . * is 
(ordinarily) void, 131 


3. But where a trade is newly inven- 
ted, the ſole uſe may be granted for 
fourteen years, ibid. 

4. Where a grant to make all playing 


cards was adjudged to be monopoly, 
106 


5. Whether a patent for the ſole print- 
ing of almanacks be goad, or not ? 
i05, &c. 

6. Where patents for primers, pſal- 
ters, pſalms and almanack have 
been allowed, 107 
Patent for ſole printing of law 
books adjudged naught in B. R. for 
the uncertainty of what ſhould be 
eſteemed a law book, 106 
8. But this judgment was reverſed in 
the Houſe of Lords, ibid. 


| 9. So that this patent, having had the 


ſanction of the Houſe of Lords, is 
not now to be ſhaken, 107 


Payment and SatſsfaTion. 


1. Acceptance in ſatisfaction not ſuf- 
ficient, unleſs it be likewiſe pleaded 
to have been given in ſatisfaction, 

224 


leaded nor given in evidence (where 
OL, X. 


1 2. In 


— — — 


In an action of the caſe upon ſe- 
veral promiſes, the plea was, That 
the defendant gave the plaintiff a 
© | quantity of, &c. and the plaintiff 
accepted it in full ſatisfaction. Queſ- 


2 

4 

* 

„ 
= 


- " : 


tion, Whether the word Satisfac- | 3 


tion ſhould be underſtood to rclate 
' © to the giving, as well as to the ac- 
{| ceptance? | Page 224 
If a different ſum be pleaded to 
have been paid in ſatisfaction of a 
bond, from what appears upon tri- 
al to have been received in ſatisfac- 
tion, this is a variation of the accord, 
. 30b, 307 

4. Aliter where the difference is only 
in the time of the payment, 307 


Perjutpy. 

1. The ſame evidence not ſufficient to 
convict of perjury, that may deter- 
mine a caſe of property, 194 
2. Unleſs the oath be not only falſe, 
but wilful and malicious, it is no 

| _ ', 19 
8. — th a man ſhall not be con- 
victed of perjury for à miſtake, 

7 . 1 
4. As when one ſwore he read ſuch a 
deed, and the fact was, he read the 
counterpart only, this was ruled to 
be no perjury, ibid. 


| 


5. Perjury may be committed in mat- | 


ters. of circumſtance where they are 
materia], ibid. 


Perſonal Eſtate. 


Whether the ſame eſtate can be conſi- 
dered both as perſonal and real, in 
regard of different perſons? 94 


Phyſicians. 


1. No one may practice phyſick in 
London, or within ſeven miles of the 
town, without a licence from the 


college of phyſicians, 353, 354 


P 


2. Nor may any, beſides erdduates of 
one of the univerſities, practiſe in 
the country, without a licence from 
the preſident and three elects, Page 
„The charter of incorporation, 155 
which theſe privileges are granted, 
is confirmed by ſtatute 14 C15 H. 8. 
| | 3353 
Pleas and Pleadings. 
1, A plea to the juriſdiction of the 
court not to be received after an im- 


parlance, | 127 
2. Antiently all pleas were ore tenus at 
the bar, | 88 


Pleading is ſetting forth proper! 
: and in due form ** fact Ieh in 
law is a good diſcharge, 304 
4. Such pleas as put circumſtances in 
iſſue, that do not touch the matter 
ia queſtion, are naught, 307, 308 
5. Vet ſee where the defendant ſhall 
take advantage of his own imma- 
terial pleading, 17 ew gs 
6. Pleas are in their own nature entire, 
and cannot be good as to one part, 
and bad as to another, 9 
7. Ergo, if a plea be pleaded to the 
whole, that goes but to part of the 
action, the plea is bad for the whole, 
2 5 14 ibid, 
8. Defendant may plead as many ſeve- 
ral matters to any action, with leave 
of the court, as he ſhall judge neceſ- 
fary for his defence, 280 
9. In pleading words ſhall be tied to a 
ſtrict conſttuction according to the 
rules of grammar, | 185 
10. And every man's plea ſhall be 
taken ſtrongeſt againſt himſelf, 229 
11. Only it is a rule in pleading, That 
nothing needs be averred which ap- 
pears ſufficiently plain without, 331 
| 2 
12. The greateſt certainty che dn 
ſpecial pleading, 299 


For- 


13. 


13. Formerly in actions of debt the 27. Though there be feveral executors, 


f 
5 Whole agreement was uſed to be ſet | yet the plea of any one of them = 
) forts, + 1999 7 Page 331 | ſhall bind the eſtate of the teſtator: - 
: 14. Though now of late a mote con- | | Page 324 W 
1 cCiſe way of pleading has obtained in| 28. How the defendant ſhould con- 
1 actions upon the cale, ibid.] - clude his plea where there is neither 
6 15. Neither was it allowable ancientiy writ nor bill, but the declaration is 
4 | to plead performance ot covenants the firſt ſtep in the cauſe, 211 
; generally, 228 29. The reaſon why moſt commonly 
16, But in Queen Elizabeth's time, | the plaintiff concludes one way to 
£ general pleadings began to be uſed| the country, and the defendant 
f to avoid prolixity, - ibid.] another, 167 
17. Of the difference between pleas of | 30. A ſpecial plea may not be ſer a- 
4 performance and pleas of _ ſide by a general replication, 299 
| 1 303, SC. 5 
18. Whether it be neceſſary That every Pone. 
n thing Bart ae mo of * A cauſe may be removed out of the 
4 denen n e Tam A county court into the court of C. B. 
M part of the jflue ? 3006, 307 by a fone, 
1 19. Gf the r A pleading n 349 
a cuſtom and a preſcription, 1 58 II , 
: 20. The form of —.— 8 Pos, Pooz's Rates, Poss Set- 
5 tion, 228, 229 _ tlements. 
g 21. Where a ſeiſin in fee was'pleaded| 1. A poot's rate may not be made to 
4 by the word ſeiſitus generally (omit- | te: imburſe an overſeer of a former 
>. ting de feode) and held well after] year, | 104 
i verdict, 228, &c. 300, &c.| 2. Notice in writing left with the 
3 22. Non uſurpavit,no good plea to an overſeers of the poor, of coming to 
* information quo... Warranto, 298, live in the pariſh, neceſſary to a ſet- 
a #5 299] tlement, by ſtatute 1 Tac. 2. cap. 17. 
4. 23. Though uſurious bonds, and thoſe v7” "I 
a made to _ſheriffs, . or by infants, are 3. Payment of taxes and exercifing of 
a all of them void, yet non eff factum] offices adjudged equivalent to ſuch 
1 may-not be pleaded, 66, 179 notice, upon the equity of the act, 
50 24. Where debt is brought upon a] before the ſtatute 3 & 4 V. & M. 
25 bond conditioned for the perform- 1 
8 ance of covenants in ſuch an inden- 4. A warden of a borcugh adjudged 
q ture, the defendant's plea will be | to be ſettled in the parith where he 
* | naught if it do not ſet forth the in- lived during the exerciſe of his of- 
4 denture, 329 fice, though not choſen by the 
* 25. Where money is to be paid in pariſh, 13, Ec. 
| diſcharge of a debt, tout temps prift | 5- So exerciſing the office of a ſcaven- 4 
8 muſt be pleaded notwithſtanding a| Ber ſhall gain a ſettlement, 15 
3 tender, 282 | 6. And yet payment cf a ſcaverger's 
it 26. Contra where the action is brought | rate, becaule a ward-rate, was held 
on a bond given in defeafance of a to 
92 former bond, 151d. 
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_— no ferlement within ſtatute 3 | 19. fs; perſon has 2 of ſetle-— 
& M. Page 14 ae Geer ard, it ie his 
7. 1 apprentice is ſettled in the pa- | election in Which place he will fet- 


viſh"where be ſer ves, though not 
doch cherer, 279 
8. The ſame whether his Maſter be ſet- 
-  tedthere or not, ibid. 
g-'Vnies the Miter be a cafe 
10, 110 „ich bale hs Wende can gain 
no ſettlement, Fitboiyrt his Maſter 
do, * ibid. 
11. Hiring fbr year ind rte ne- 
'. *Fordin ply, takes a ſettlement, 1 5 
111 Bot 5 where ſervice was three weeks 
- ſhort of the year, .; adjudged no ſet- 
tlement, 261 
13. And vice werſa,- 


where. the hiring 
was for leſs than a year, though but 
for a few days leſs, yet it yas N 


be no ſettlement notwithſta 
- 13 ſervice for” rg year, 


293, 392 

14. Service for a r and biritg for a 

Pear, tho whole year's ſer- 
vice be not 


ubſequentto that 1 1. 
By a ſettlement, 


287, 
5. Provided the 3 2 * uch 


Aeg b not lefs than forty days, | 
: 2 

16. Where à perſon was hired for | 

eleven months, by the ſame Maſter, 

from year to (year, with only a 

- week's diſtance between each biring, 

the court was divided, 392, 393] 

17. If a man takes 1 
ment of the value of 10d. per An 

chough part t-of the tenement ſhould 

lie in bee pariſh, yet he is ſet- 

- tled where the houſe is, 389 

18. But if one takes ſeveral diſtin 

| { tenements in- ſeveral pariſhes, and 

each of them is under the value of 

10 l. per Ann. though 


no ſettlement any where, 


k TX) 


92 


they amount 
to more in the whole, yet he gains 


3900 


lle himſelf, and the Joſtices may not 
remove him ſrom 3 where he 
; lives to any other, + Page 488 
20. Children ate ſuppoſed to be ed 
in the 1 place with their father, 
except the contrary appears, 2 
21. A perſon ſettled in N 4 
chial place cannot be ſent thither, 
1 chere be no officers to receive him, 


81 
22. . Neither can he be ſent to the pa- 


riſh, where he was laſt ſettled, be- 
fore he removed W 
chial place, 151d. 
3. 80 chat this being 'Caſus emi ; 
the pariſh where he becomes 
able,” ſeems without temedy, 7 ” 
a- 24: A certificate coneludes the pariſh 
that giver it, as to all the world, 9 
25. A certificate man adjudged to gain 
| e 


copy hold upon his wife, though of 
Food PINE n een 20 5. per Am. 


* 54 439 431 
| Is a conſpiracy againſt the ſtate as well 
| as religion, _,... 7 IF 


Pots 0 Poiſons coz Chi 


I. TOR, ee 


marriage, a ſum of rege 
in truſtees for making — 2 


for ſuch 3 10 as Tal be bexve- 
ten of that marriage. Decreed thoſe 
words had relation to all the daugh- 
ters begotten of that „ as 
well before the- ſettlement as 395 


| 
: 
3 
; 


o _ e 1 
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By a marriage ſettlement Nes — 
i created for 8 proviſion for 


1 younger 
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30000 J. but in "caſe of 90 ſon and 


. equally between them, and ahele | 
_ to be raiſed out of the rents 
0 hs mt as ſoon gs they convenient- 
cauld. The fathec dies without | 
iſſue male, leaving three. daughters. | 
Decreed the $009, J. ſhould, def 0 
Dy; fale, ayd that intereſt thou 
allowed br wy ot the father's 


h, OT, 402 
4 Ws W Tibetans 4 bY powrr is 
Kit fo in * to taiſe 90 fot 
4 daughter ys at 21 or mar- 


Mage, ow and his wife ſhould die 


eit bout 1 for, por at and in the mean 


time io F per nn. to be paid her 


for ber maintenance. Decreed the 


3000 l. not to be raiſed till er the 
death of both parents; but the 1001. 
hoy r Ann. for maintenance. to be paid 
the time of the daughter $ mar- 


tiage, or ber attaining the age of 


__ twenty-one, 8. 3, 315 
4. Land ſettled upon huſband and | 
wife for their Jives, and after the 


death 6f the ! veſt liver,” remain- 


der to truſtees for the term, of 500 
' years, for raifing after the com- 

mencement of the term, a ſum of 

3000 U payable to daughters at 21 
or marriage. Huſband dies, leaving 
only one daughter, who: marries in, 
7 5 life-time of the mother. De- 


- Creed the 3000 l. not to be raiſed 


during the life of the mother, by 
- | reaſon. of -thoſe words, After. the 
: Commencement of the. term and yet 
— 2 preſent right to be veſted in 


* upon ot 'madrringe, 


Vol. xXx. 
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more daughters, then 8000 tn go | 
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is | pd 


Ec. Pagg 
s. | The ſelling of farce ter rs he 
the. life pt gd Be rg 
| rents, not much approved of, 4 
Lord Chancellor Parker ; and 
was it ves integra, he ſhould nat at 
any time willingly admit of, 434 
6. If in a marriage dettlemeat upon 
one child, there are proviſions in- 
ſerted for other children ; ſuch” * 
viſions {hall never he looked upon 
fraudulent, and ſet aſide as lach in in 
; ae ee „ 3538 
et 
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y 1. " Bekendible' 10 8 "x 421 
| 2, lo qty be tenants in 


buſba on] 
|. | levies Ee Ws ap ne, the me. $ Nen 4 
turned into a poſſibility, 4x2, 45 
| 3. But if the wile (i rvives and 8 
after the death of ber huſband, ber 
entry. (in caſe the, remainder be to a 
| |. ſtranger) will turn the eſtate of the 


„Falte into. & pafiiliry, ibid. 
1 Poets, Kc. | 4 


10 a wicket lands Seu ſor 
life, and then to be diſpoſed of at 
her pleaſure to ſome one of his chil- 
dren, the wife conveys the land in 
tail by leaje | arid teleaſe and fine 
levied, and the power was adjudged 
do de well executed, 31, 72, 73 
2. This power not ſuſpended by the 
wife's ſecond marriage, 31 
3. Where one that was tenant for life, 
| with a power of ſettling upon a 
wife, executed this power by leaſe 
© and releaſe, it was held well fer 


31 
4. Of 


Pi 


"a, 


— mths 


reden favourable-inter- | -a- 
1 ine: % 446; 7e 
6. Where the intention of the party 
plain Want of citcom- 


A aſtances In'the erection of a 0! 
0148p? indy aber by! equity, 467. 
ATN a len rt nt 477 
pert eeeste Md de bctarbel to 

rd prevent ſtuods, 468 

n A 1 9095 0 h dür tt 477 
* Where a power 

for younger childten bin. writing, 
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utteſied by chte Witneſſcs, was ex- 


ecuted in Writigg anly atteſted by 


bee and vet decreed to be made 


. . ineo 67 


a Power ing 
N by deed 'br Win vnder hand 
* vandal; * Was executed by will 
os wida a c, 8 71 ee 
07 300 375 A 
v0 Ove ering « po 
-11Joimtyre:of 100 U, per Au. cove- 
of .natits upon Dera > Gatlvddoo & |; 
per Ann. The is made 
vl uccording to a particulat of that | 
70 mts... | value, but whet way) after 
wards found to be no mote than 
bo d pet un Decreed the join- 
tute ſbould be made up 2000 J. by) 
..  the'remainder man. 
11. Tevant for life, with>power of 
ſeitliag 500 J pr Ann. out of ſuch 
and lands, cavenan ts; : upon 
2496 marriage for bimſelf and bis heirs, 
Te. That he er h heir would in 
purſuance of this power, on other- 


8 ſetile q - per An. After F 


th marriage he dicets.4 ſettlement. 


; to be drawn of ſuch lands as were | 
er . 


| 5 tobe des of ach pom 


Feen why they-ooght w| 


e tg? lithit a 
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©! Page 463, 
12. Vet "JF that had a 
to make leaſes reſerving the 40 
tent, in the execution of the 

reſef ved the ancient rent 3 
faying what the? was, the Court of 
- Chinecty fefuſec bo interpoſe to the 
prejudice "of che rettiainder”” than, 

>; bockt Grund th tor %% 473 


L491 Poll! ” Þxrcevents: enn, 


iash! walk: ie 
t caſes. precedents are of lit- 

ng author 211] it 3 28500 
re a ma [ yatianee from 


en 


* owed by. AY of 
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the St} from 
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without the greateſt dan 


eſtates and PAWS © of 


i Robes ſo 4 
1 K helag is 
dere lei y 


" 80 that if the courſe of pee ts 
To 
be clear, their authority is tov great 
15 0 be controlled. though the reaſons 
5 pear to be nayght * 


. 


eſtabliched, 
vngbid. 


=» 


hey wete eftabhſhed, ibid. 
| Preſcription. 
| 1:7 A preſcriptiom tat is naoght-at law 


cannot be cuted by Ir 


301 
— if dtite on! defeQively 
ſer forth, 4 


tos 


3. No. leſs "eftats than a lh in fee 
will e preſctiption, 229, 


lies before! jt.is ex cuted. Que 
Wbether the rem under man { ould. 


be bound by this intended co. vey- 


ion, 4 


300 
y hot be 
Freelola- 
+ n. 


Preſcription io common m 


plesded generally vers 
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ence that may redound to the pub- 


- Whetber a proctor may ſue ſor fees in 
ibe ſpiitual Court? 


11 h the wife be ſued ſingly in 
| bind and wife moll be joined in 


* 


TY Printing ſaid to have been mate un- 
5 der the 


HN / 


P 


of ide crown, from 
the lime it was firſt invented than 
any other art whatever, 106 


2. Becauſe: an art introduced by the 
* the crown, 01d. 
3. And becauſe of the 1 inconveni- | 


lick by the miſmanegement of it 
id | 
Pꝛaaoꝛ. 


2a, Ec. 
+0 


- Prohibition. 


"the ſpiritual” cobtr; yet both huſ- 


a prohibition, 387} 1 
+ Thx Gotoh fot a prohibition. 18 


” Founded upon matter of ſuggeſtion 
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only, affidavit is neceſſary, 16:p. 2 
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5 e eee J Nee dne s 
. — | "Parker" ten een, | 3 
* rules obſerved is the ſpirisaab und 
d u e 5 e 
fer plain n e 4 — ſuit for taki 
ibid. good of an inteſtate; froty the admi- 
5. _ 2n laid: "That the defend: — becuule on acliom of tro- 
"abt a e Sevo er miy be brought-for-thew - 21 
„ Mee 5. Lies d ſoit for bees da esc 
52 | of admiralty, / 264 
4 went 4 
725 — 
Is e ih — d ſces in the ſpititual court 
= 1975 tution and in- tone ned 2 Nader 
FIG: has ſuch | g. Bur Lord —— ede Hole — 
5 Yr right, as be ſhall, 2 "mT Jo Wo 
; EE ae. 7 77 ip to be — os: 
| eri W in" bop coe n ö " 
reſentation, Where all is c : avoided, Ms by 
j Ratute,” in the ſame manner as 
. ihe e 721 naturally Fad, 50 3 —— 
113 03 . . 5 4 — that the cauſe was 
not of ſpiritus cogaiaanc 4 
bin. 10. Aliter in matters that belong 0 


the 


ritual court, 


though "for par 


8 ticular reaſons riable at the com- 


mon law too 12 4 Q 
11, Whether a prohibit ie wal lie af 
ter ſentence, in ac F for Eaſter 
ape e 0 Wenn was 
'maget 07 © 0: 440, 441 
12, Where the! ſpirkwal court tried a 
preſcription! to a right of. chooſing 
- church-wardens; a Prohibition Was 
denied ituſter ſen tene, 12 
13. Will not lic aftet ſentence for. call- 
ing a woman Whore, tbough the 
words were ſpoken id a place-where 


they are puniſhable by à particular 


cusoon, % 22969)109 43 
13. A deren in deatages, wh. cya 
of prohibitive | in a ſuit for adultery, 

v2 80 

15. Will not lies — 4 
ſuing ſingly upon t the ſtatute of 
diftribagons, 24 / , 62 

2 ed Liucd 430 I 


ac 

ert were — ten times — — 2 
of: an ancient rate without, laying 
what, x-prohibicianywas;maved-for 
upon account of the i cf 
—— hh! 13 
Motion for a prohibition. mene 
den, Mtwern a peculiar_and. tbe | 
chart, whether Bong no- 


eee e ry: mo 


5 Wd 


8 ar ee iy is altered 3 and when | 
not, Ec. 


2. By the wiv of e Been, 


* dontinvance in the poſſeſßon ol 
, dhe enemy for 24 hours, * m al 
teration of the property, 78 

. The ſame by the. old Engtith liw, 
| according to n ee, 

I 
4 But now neither our law; nor the 


Jus Gentium allow the pofiefſion of | 


the enemy to introduce any altera- | 
tion of , before ſuch time 
as 11 are cartied . prefidia, 


9, 

5 Ship taken by the French bor. 

of Yarmouth, carried to Nortl- 
Bergen, then fold to 1 and after- 
wards to B. B. ſends ber to the] 
Mis. Iudies, aſterwatdtꝭ to France, 
and iu 1695 to England; where 
the being retaken, it was refolved 


to] 


ate 
MO pot from taki 
pt, Baye pet a Ru = x4 


[HEM o W by PAR IP; 
3. Difference between taking 0 . 


377 
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1. The old vlt Aer, dane is 


no out of uſe, and what is at preſent 
called by that name is the . 1 
Quod permittat, 
2. In a G. rod anch de- 
* ſendant are actors one againſt, ano- 
| | jther, if they be both ou of poſſcſ- 


99 
3 Bur if the e be i in tein, 
he is not obliged to make a title, or 


become actor, ibid. 
4. 64 W the vacancy ought to be plead- 
| 


310, 3rr 
* Where it is in, exception comes 
too late after the vacancy had been 
admitted by pleading a ee 
under it, 311 
6. ente plain the lh, 


7. Where in a Qyare b 4 
Chancellor and r F . "og 


viction of a Popiſh recuſant was 
held 


4 mitation and . by * 7 | 


1 


11. A writ of error 


| 99 
8 muſt 


— 


og, 310 311 
10 But it is not affignable for'error | 3. 
after he has anſwered, 31 
open #2yare I- 
pet pending a year, A ho aohe of 


the r A mae ghee in 


224] 
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- between real and perfonal eſtates, 


> © 


A: ; Aationem Scire facias an e | 


2. A alk L ge- 
 nerally, extends not =_ to. the | 
crime for which the was com- 

_ mitted, but to all ſuch crimes as, he | 


ſhall. be charged with, 1 82, 453 
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2 ae if ke gave rele ft & 


1. A AT os by mar lage 1 | articles to be 


| Real Gate mu 
What conflitutes the vec ines 


Amen 


Releaſe of a recognizance ante ana. 
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j the: - buſband, will wands give ky 
0 ta the wife befqe covertuft, 
For Wann — can demand it, 


> 11 2 


3 5 @-right 1— 
423, 425 


| Relief in Equiy. 
** 2 ſuch and ſuch KING lands" 


of the wer- 


"O10 1... mage 20 et {a0 {ectle- 
ment being 


to 
ee e 
of grea'zr value than 
prized in the EP Fir not Or 
the heir from: being relieved againſt 
this conveyance, 436, Er. 
2. If the articles hed been only to.let- 
tle lands generally, ure, 438 
3. If an executor applies part of the 
nal eſtata to en) £24 off a mort- 
t means the aſ- 
prove inſufficient to diſchatge 
the debts owing e contract, 
the creditors ſhall be relieved agtinſ 
the heir, 


joe gy the d 


3. IF the party do not appear, be the | 4- A note is given to a maid ſervant 
cauſe * his abſence what. it will, | for a ſum of money, in confideras 
the recognizance. is forfeited, I 153 tion of her endeavours.©0 prooyre a 

4.3 "oyer hrs, the | Pg Ray her | yan {en 

-_ prope judges * aizances F V notice o a ra- 

| "Woot + to be ACT" ſpared, | don of the note, but was induced 

: 279 to have her upon the account of this 

rn money ; and yet the note was ro- 

ance has been eſtreated, yet if the | lieved againſt. 443 

4 takes his trial next | 5- Relief not co be bad, where it can- 
ſhons after, it may be compoun- not be given without over - tuling the 

died in the Court of Exchequer for | maxims erer laws. — 1 

2 very ſmall matter, ibid. 2 "4 
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wiki Nahe That a re- ——— — 


”*mainder LOW: veſt at the determina- 


tion "df the /particiar! witate, or 
oi, 275 by 
La ' And therefore ; <P late a 
rliament, it was cuſtom veſt 
07 cs 3 the er 
$ ferne. 31 ingers, || 
3”: 101 ot al ©) Av 231109 bid. 
515 | Kent. | 


1.A tet erer de mne (but got | 
0 rent in eſſe) may be 14 75 with a 
7 5 "IE the mino- 


2 Wow 0 9 
75 Fat | 3600 
15 28 6 ſuch à gra nt, the 


15 ol the grantee ſhall wa io! |; 
12 A er with a Ce et Exe- 5 


e during the minority. 0 e 
367 


15 L rent, The declaration i is upon 
"two. 


fp to be helped by a, f Rewittitr, 


- * 'Replebln. * 79 


A poſſeſſoty right only, without the 
e 


a replevin,. ” 25 


ven 4 

g bY bt - Replication, TIE ILY 
1. If a vicious replication be made to | 
an inſuffiejent bar, Whether the | 
Tc ogg 711 8 Judgment? 205, 


NY 200 

2. OF debt upon bond; plaintif ſhall | 
not vary the day in bis replication 
rom that alledged in n But 

" >-.otherwile-in' treſpaſss 2852 
3. Not neceſſaty to ſet born in repli- 
vation what is admitted N de- 
+  fendant's plea, 8 257 
4. A replication that puts in iſſue only 
the immaterial part of the defen- 


17115 11 e 


fic 


An action of debt is bron hi for 
deiniſes for 22 J. held ill, and | 


it ſuch matter be pleaded in the re- 
2 as ſuppdſes und adtnits it 
for true, the plaintiff is not at li- 
1 betty to take exception to it aſter- 
1 rs « demurrer; 1 92 * 
Jjoinder, 25 
1 ans . 7 
wa ti 1 Beturn of Writs. 
*. "The retucoing of a writ” is a tpioi- 
terial and not @ judicial act, 309 
12.5 No officer but a ſheriff, and that 


* the ſtstute of, 254, obliged to 
| "(et his ann of a writ, 


1 w — 
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od 

g's If the return be not queſtigncd 
within the ficſt term aftet it comes 
into court, it ſhall be taken for 
Franted chat it was made by a pro- 
per officer, mn 10 16id. 
4. If writs. iſue out of mother court 
returnable in B. R. the court. may 
| compel the! proper cfticer to make 
te retutn, ent 12d1094333 
g. Between heTefcand the return of 
0 all ſunmons and attachtnents, fif- 
teen days neteſſafy by common lau, 
n ell as by ſtatate, 82 
21 If no return be made to a writ of 
error, there goes an Alias, ben a 
voy .» Bluried; and then an attachment 
\ - giant de Chief juſtice, 284 
7 Return of ait of error out of 
- dreland vy Richard Cox; Mil (omit- 
ting Copucal': Juice infronminat') 
nod held well 'by reaſon of prece- 
dente, i 2! 308. 311 
8. Mere the terme bo writs of error 
have been only Record & proceſ]. 
de quibus, Sc. fequuntur in lac ver- 
* + "ithyye- any TY at all, 
* 30 08 
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{| retars, whereby Juſtice and the 
parties de N N 


Vich power of revocation on tender 


been a ſufficient gronnd for relief in 


1 wv 
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g In aſs of the removal of onders or | 7. Want or Io formalities, vnc ciremm⸗ 
tances i in the caſe ol 4 revocation, 


— by Gertiorari, entire 


edit muſt be given to the returns . 
rene 72% 293. 


malle | 
* 2„ 3 
ogg: 


ton omtts5s 
Last if the Juſtices 
* n 
Revocation. 


bh 2 


deer the proper band and ſeal of A. 
- the revocation” is a RG act, 
291 
2. lb power of revocation by: writing 


FL \ I. 45 * * 


 - have a clauſe, That then and thence- | 


© farth the uſes ſhall be 2 yet 

the gevocation may be by will, 

- though that eo GENOA death, 
n ein 

3, Caſes mining to boten of tevoce- 

tion not much favoured- 478 

4: One makes a voluntary fenlaimend | 


©: of a gpinea, and afterwards makes 


another voluntary ſettlement uf the | 


fame lands to nt uſes, The 
tender of the guinea not being pro- 


e the Court of Chancery refuſed | 


A 0 {et aſide the beſt le, 
8. A ary frdlimon i in 2 
- vor of her huſband with a 


power 
ol revocation, and afterwards ſends 
letters of inftrodtions to have a deed | 


ared it purſuance of this power, 
roy ſettlement, — dies 
before the deed is executed. The 
ſettlement not revoked. 473 

6. But had the wife been” hindered 
from executing her power by any 

act of the huſband, this would have 


equity, 


— 


1. In what cafe there ems t to > be no 
remedy, © - 81 
2. In ſome caſe the law gives a double 
remedy for the fame right, © 509 


Ley © '5 If the covenants be mutual, the fe- 
| i. If oc be rerochble by writing un- 


medies ought to, be ſo too, 505 


ANules of Court. 


1. If a cauſe; has. not been at all pro- 
ſecuted ddting four tet ms, proceſs 
cannot be reviyed without a term's 

notice, 40 

2. And note. N Nietice | is ſo to 
be underſtood that A whole term 


3]. muſt intervene between notice and 


trial, ibid. 
3 When and where a copy of a rule 


| of court ſhall be allowed 9 8 


4. The method of making fubaiicn 
to an n. arbugation = rule of court, 


332 


Rules of Law and Equity. 


1. Rules of law the boundaries and 
fences of operty, .. 476 
2. Every one Mi * prefined to 2 
the law., W919, ibid. 
3. No limiting a fre vpon a bene the 
common law, 422, 42 

4. A freehold can never be in ſuſ- 
ot abeyance, ou in caſes of 
abſolute neceſſity, 301, 364 
5. In dubio bæc legis confiruio quam 
verba oſtendunt, a a both at civil 
and common law 11, 410 
6. Things that 2 to be done, 
are in equity conſideied in the ſame 
I light 


et] JIG 


— — Dey — 


—— . * 2 4 * 


e MOTT Tel 8 


4 | | 240. 520 
hawks ty, That he who 
9 6 lin aqui, has be be, 
El 


2 


1. oe may ; plead in bar or . 
to a Scire e factas, as well gs to other 


7 
25 To Nye clas the nv 
condluded With an Exerutio non, 4 
_ ih other caſes by 75 N |- 
Where a Scire faczas is a 
25 it will not abate ern 


form, 9, 271 
4." 81 , viderit AN 6 itte® in 
2 Scire Facias, and ye held $909, 


: 
6, 


il 1 7 185 judicial writ 
ry to (et 
e en again 


ent upon 


7. Motion in arreſt of jud 
ire facias 


divers N 


for fairs, 258, Sc. 354, 355 
8. In caſe 4 patent is prejudicial to the 
_ fubje&, a Scire facias held to be a 
writ of right,  _ 2400, "Mp 
9. At what diſtances both of time an 
lace, the holding of fairs and mar- 
ets may be granted without preju- 
dier w esch other, the jury the pro- 
Moat nin ks ont | 
writ (as bere it. is) it will not abatc 
upon the demiſe of the crown, 258, 
25% 355 


& Kite fuclot deere 8 


forth in a We i 
ſt hn bet, the awarding of | 
4 Copras Spin the principal, 257 


rg eu en | 


2 
ene 2 
4 
Fr 2 Fre 
PA hes been held 
2 "Dy th Page, 53 


mon br $6. 9 to Ns 
no fees for doing his o 


3: Bat mn now he has fees given hes bo 
ſtatute, 4956 4 

4 Yet bonds taken for or execution fees 
tte void; and bn 85, 86, 139 


8 
an 8 ng D. > for 2 
7 the office of aldermao of 
© London, not being duly © choſen, 
challenge to the array by the crown, 
., becauſe one of the ſheriffs was one 
of the perfons returned to the court 
- of alderman, allowed, 198, 199 
7. And the eſtion tbe tried being, 
Whether the right of election lay in 
the freemen of the ward only, or is 
all that paid ſcot and lot; it wavaf- 
terwards allowed for good 
challenge to the , becauſe re- 
| oy 0 ſheriff” chat was con- 
5 . 


F 
| Solder N hg. 


4 


© 
9 t 3 ory 

wy 
op 


nd. to the gunners of the 
hip though warrant officers, 5 


347 
3. Amoog ſoldiers, poſſeſſion of goods 
| a certain time, after taking from 


* -akers the property, 


4 What the Up al in Ut 
Point, ſee Property. | 
Specidick 


Z ww cw 9. — —-— — 


Specific Performer. 
A ſheriff that refuſes to aſſign a bail 
AIG: 7s not only Hable to an action 


* law, but may be compelled in | 


Obere to a ſpecifick performance, 
Page 289 

2. In caſe of a contract for lands, a 
© bill lies in equity againſt the vendor 
for ſpecifick performance, 527 
3. co ſhould the vendor ſell and con- 
'the land afterwards to another, 


— * notice of the ent con- 


tract, the ſecond vendee may in _ 


2260 


caſe be compelled to a Ar 
formance, 

4. The vendor may bring his b | for a 
ſpecifick performance, as well as the 
vendee, 50 5 

5. Whether it be conſiſtent with the 
rules of equity to decree a perform- 
ance in Specie of a purchaſe of lands 
at a very extravagatit and unteaſon- 
© able price? | 03, Ce. 

6. Where it was determined in the 
Court of Exchequer * [5 wn a 
ſpecifick 7 5 nce of ſuch con- 

LOS if e ee reaſonable at 
2 time of the contract, bow diſ- 
IA. ſdever after accidents 
might make i 504 
7 Bill brought y the vendor for a 
ſpecifick performance of articles for 
purchaſe bf an eſtate at 40 years 
rk diſmiſſed with coſts; be- 
. cauſe} the title was not laid before 
tlie vendee's counſel within the 
time limited. Foz, &c. 
| 8. Where the vendor had covenanted 
to convey freehold, and one acre or 
two proved co pybold, the court re- 
fuſed to decree a ſpecifick petform- 
ance of an extravagant bargain, not- 
withſtanding the vendor offered to 
procute an enfranchiſement of the 


Vor. X | 


bold, or to — any compen- 
. in the price, Page 504 
9: By marriage articles land is agreed 
to be ſettled in ſpecial tail, remain- 
der to a fourth ſon of the huſband's 
father. The eftate tail being ſpent, 
and no ſettlement made, à bill is 
brought by the heir of the remain- 
der- man againſt the heir of the huſ- 
band, for a ſpecifick performance of 
the articles. And i it appearing ip the 
cauſe, that the huſband's 5 had 
a power of charging the eſtate with 
the payment of 1300. which it was 
pot probable he would have departed 


from, but in conſideration of his 


ſon's giving his conſent to that part 
of the ſettlement under which the . 
plaintiff claimed, a conveyance was 
decreed accordingly, | $33 
10. A. enters into a treaty of marriage 
for his daughter with B. and gives 
him a bond to ſettle, '&c, one third 
of whatever lands ſhould come to 
him by the death of his father. The 
obligor not permitted to forfeit the 
penalty of his bond ; but the bond 
taken as evidence of an agreement to 
ſettle, Fe. and a ſpecifick perform- 
ance decreed, 507, &c. 
11. A. ſeiled of a copyheld eſtate at- 
tempts to ſurrender it to the uſe of 
his will, with a reſolution to deviſe 
it to B. his fiſter's ſon ; but a ſur- 
render not being practicable by rea- 
ſon of ſome accidents, he prevails 
with his ſiſter, who was heir at law, 
to give a bond to her ſon, condi- 
tioned to ſurrender at his requeſt, 
upon the payment of 200 J. A. dies, 
B. receives the rents and profits 
ſome time, and then dies inteſtate, 
leaving only two ſiſters. The mother 
adminiſters, and having procured 
herſelf to be admitted tenant of the 
copyhold, &e. deviſes it by will to 
5 8 one 


* 


_ the deviſee for a 1 


that expoſition ought. to prevail, 
Wich will render the act the moſt 


Ein wol 34 
6. Care muſt be taken to put ed, a 


8 


one of her daughters and ſiſter of 


B. The other brings her bill againſt 
| ifick perform- 

ance of the condition of the bond, 
. by. which ſhe would be entitled to 
2 moiety of the land. Decreed that 
3 « the mother ſhould be conſidered as 


: 


a a truſtee for. B. and that a ſurrender | 


and conveyance ſhould be made ac- 
cordingly upon the payment of the 
200 , with intereſt from the death 
of A. * Fage 515, Ec. 


Lal Statutes in general. 1 
1. It is the proper buſineſs of acts of 

parliament to make alterations in the 
..;commoen law. 411 


2. The judges have authotity to mould 
ſtatute laws according to reaſon. and 
5 convenience, to the trueſt and 
„„ N 
Statutes ought not to be ſo expoun- 
-, ded, as to clude the force of them, 


Pal 344 
4. The intention of the act ſhould be 
ſupported, | 1 
5. And where the words are doubtful, 


effectual, 


conſtruction upon the whole as may 
make the parts conſiſtent with each 


nnn 239, 483 
7. The words of an act of parliament 
are to be underſtood in a ſenſe, 


unleſs the ſubject matter of the act 
does apparently hinder it, 234 
8. The beſt way of interpreting ſta- 
tutes, is by the rules of common 
law in like caſes, as far as is con- 
ſiſtent with preſerving the end and 
deſign of the act, 245, 345, 359, 


| 360, 379, 395» 411 
9. Statutes againſt natural equity are 


void, 115 


to. Statutes made for the adyancement 
of religion, muſt receive a8 ſtrong 
an interpretation for the attainment 
of that end as poſſible, Hage 117, 
3 | 356, 410 
11. Penal ſtatutes commonly receive 
the moſt mild and favourable inter- 
pretation, 35 93 


12. Yet penal ſtatutes that are reme 


dial laws, or deſigned for the ad- 


vancement of the publick good, may 
be extended by equity, 95, 117, 
2342, 281, 282, 356, 410 
13. Savings or exceptions in ſtatutes, 
muſt not be ſo expounded as quite 


to overthrow the purview, 115, 


10. 8.458 e enn 
14. A general ſubſequent clauſe may 
be reſtrained by a preceding one, 


242% 485 


15. Whatever is a neceſſary and una- 
yoidable conſequence of an act of 
parliament, is to be eſteemed a part 
of the act, as much if it was inſer- 
ted tot idem verbis, 410, 411 


16, Upon the repeal of a ſtatute that re- 


aled a former ſtatute, the firſt 
ſtatute, is revived again, 412 
17. Repeals by implication not to be 
allowed cf, where- it is poſſible to 
make ſtatutes confiſtent, - 118 
18. And where it is not, the latter ſta- 
tute ſhould be ſo interpreted as to re- 
peal as little as poſſible of a prece- 
dent one, 1 
19. Where a ſtatute gives a penalty, 


and does not fay to whom, there - 


(commonly) the crown ſhall have 
it, 121, 358, 364, 409 
20. Yet where a penalty is given by 
way of damage, there (though not 
ſaid to whom) the penalty ſhall-fol- 
low the loſs, 121 


21. In penal laws, computation of 


time is generally taken incluſively, 
212 
22, Where 


« % 


dre made void by ſtatute, the mean- 


| 1. Prohibits farmers to make waſte, 


— 


8 


a 


22. Where the ' ſtatute makes the of- 


fence, no other temedy can be pur- 
ſued but what the ſtatute gives; 
© otherwiſe of a'crime indictable be- 
- | forego |. Page 337 
23. Ia ſummary proceedings upon 

ſtatutes, Whether it be neceſſary to 
obſerve the rules of common law, 

or only thoſe of natural juſtice ? 
| 4 Kg 341, Ce. 
24. When matters of record, or ſpe- | 
Cilalties entered into with ceremony” 


ing (commonly) is no more than 
that they may be avoided in a proper 
manner; for acts of parliament do 
always ſuppoſe — wag 
"Ou pO 180 
25. Otherwiſe when the act relates to 
a matter in puis, ibid. 


a 4 
Statutes particular explained. 
Stat. 9 Hen. 3. 


Magna Charta. 


i. Mandamus's founded upon Magna 
_ Charta, cap. 29. 53 
2. Liberty of the ſubject precarious 
before this ſtatute, 106 
3. Monopolies ſaid to be contrary to 
Magna Charta, 2 Inſt. 47. 106, 

| 133 

4. This ftatute does not annul the 
monopolics that were then in being, 
but provides againſt. new ones, 106 


Stat. of Marl. 23. 52 Hen. 3. 


282 

2. Expounded by equity, though a 
penal law, 1014, 
Farmers extends to ſtrangers, ibid. 


4. Making Waſte to waſte by neglect, 
4 ibid. 


2. Declares a fine levied 


* a. a 
- 
* * 
— een 


a stat. of Gloucefter, 7 Ed. x 


De Religioſis. 


1. Diſables the church from taking 
lands by any manner of conveyance, 

| Pnage 230 

2. Vet if the church brought their ac- 
tion for ſuch lands as they defired to 
purchaſe, and judgment was ſuffered 
to go by default, 7h7s was held to be 


out of the ſtatute, ibid. 


. Deſigned to ſecure the eſtate of the 
anceſtor to the iſſue, 375, 469, 
476, 478 
of intailed 
lands to be ipſo jure null, 43, 179 
24 
3. Vet it has been interpreted ww 
voidable only, £43 
4. So that ſuch a fine would make a 
diſcontinuance, 179; 245 
5. Where this ſtatute has been ex- 
pounded in ſeveral inſtances, by the 
rules of common law, 360 
6. It is now much altered by ſubſe- 
quent ſtatutes, and judgments that 
have been given in the courts of law, 


Chap. 18. Execution. 


1. The ſheriff to extend a moiety of 
the debtor's land upon an Elægit, 
526 

2, A fee-farm rent may be extended, 
ibid. 


Chap. 46. Appꝛovements. 


1. Where fences made upon juſt ap- 
provement are thrown down, this 
ſtatute gives a remedy againſt the 


| 


adjoining | 


0 town; if they do not io-7 ET 
dict Par as arc guilty of the fact, © Stat. 5 Hen. 4. cap. "Fas 
TT: 7297545 3 
2. Bot an action will not lie upon = | 12 
ſtatute before a reaſonable time 4 | p 
been allowed for indicting me Lg Second, Page 42 
fenders, a Stat, g 7 
to Lord Cale (2 Inf. e | 


3˙ ö | 
— —- root Sheriffs. 
| | 
| 


allowed; (1 | 
precedent, of leſs time, | 1. Compellable to take bail, 288 
1 R. 2. Yet doubted formerly if a ſheriff 
; "This ſtatute. does. not extend to returned a Cepi Corpus (as he muſt 
every Lord (of waſte) but to ſuch |. em povey, this' ſtatute) and 
onl as have a ht to approve, |. not in court at the 
5 » 8b | — — 


: 


aer not liable to an action, 288 

* Sun a8 Er Poul, 3. But the law now ſettled that he is 
22 ſuper Chartas. not liable, according to a reſolution 

1 21 & 22 Car. 2. ibid. 


82 iſe t 
2, Requires fifteen days between the 2 appearance — void, 


2 
e ſummons 5. Where theſe. bond a 


- and attachments, . have been held void for defects in 

ö | the ferm of the condition; and 

4 stat. of York. 12 Ed. 2. cap. 85. where not, 327, 328 
| iii 6. Neither the writ, nor any part of 
Sheriffs. n it, need be inſerted i in e 

To ſet their names to their returns, of the bond, 28 


308 7. Bond conditioned ad reſpondend* 
| prafat. J. R. de placito tranſgreſ- 
Stat. 2 5 Ed. 3. Stat. 5. cap. 2. fronts, Sc. ac etiam bille, omitting 

| | u, J. R. and Jet held good, 327 
Treaſon. | 8 ths 328 
-” f. Petty treaſon for a ſervant to kill a at 3 0. 


Maſter, 5 5 Erroꝛ 
Ext ded uity to a miſtreſs, 1 , 
7 * 7 17 I. Deſigned to reſtrain the abuſe of 
Stat. 1 Rich, 2. cap. 12. ; 1 rits of error brought only for de- 
ay, 
Gaolers. | 2, Gives cofts and damages to be $41 


ſeſſed at the diſcretion of the juſtices, 


i; -Gires an action of eſcape againſt bel 
the warden of the Fleet, 95 ore whom ſuch writs 57 ined, 


2. Extended by equity | to all gaolers, 
* 3. Whether 


„„ 


8 


3. z. Whether the ſtatute ought to re- 


ceive a feder or liberal interpretation? 


Page 275, 277 
4. Though the Wü of che ature 


are general, yet ſome caſes reſolved 
out of it, 270, 277 
5. Motion for allowing intereſt by way 
of damages (from the time of the 


_ firſt judgment) upon writs of er- 


1 For * Ol into B. R. denied, 
3 „i, Sc. 


„ 14 & 15 Hen. 8. oy. gif 


Phyſicians. * 


s ors incorpo- | 
4 * the College of ann 


* Penned-i in very ſtrong rerms, tha. 
== 1 2. 
; br. 21 mh 8. cap. 13. 
| Pluralities, Page gen/ | 


Stat. 24 Hen. 8. 8 12. 


Appeals. oy 


In cauſes eccleſiaſtical muſt be brought 
within fifteen days after ſentence, 
356 

Stat. 26 Hen. 8. cap. 13. 


Creaton. 


1. Gives entailed lands to the crown 
in caſe of treaſon, which were be- 
fore preſerved to the children, 121 

2. Therefore a tenant in tail may be 
attainted of treaſon without cor- 

| ruption of blood, | 367 

3. For coop of blood would pro- 
duce a ceſſer of the eſtate-tail, 367 

4. And by a ceſſer of the tail, the 
eſtate would be taken from the 

"Fi. X. 


4 
+ 
| 

| 


crown arid go to the remainder-man, 
contrary to the meaning of the act, 
which gives the land to the King, 

4 Page ze 


Stat. 27 Har 8. cap. To. 
| Statute of Aleg, Page 423. 


Chap. 24. Franchiles. F 


Several franchiſcs reſumed, becauſe de- 
rogatory to the. prerogative, and 
tending to the delay ollie, 128 


129 


* Stat. 32 Hen. 8. cap. I. 


Statute of n Page 423, 425, 
A 4009. $32 


gute 33 Hen. 8. cap. 9. 


Plays. 


1. Inflits a penalty of 400. per day 

; for keeping a gaming-houſe, 336 

2. The penalty may be recovered by in- 
ditment, though - not one of the 

ways of proceeding directed by the 
ſtatute, 336, 337 


Chap. 20. Treaſon. 


1. The firſt ſtatute that ever gave leave 

to try a man in his abſence, 341 
2. Repealed by implication by ſtat. 
162 P. & M. cap. 10. which 
* all trials to the courſe of the 
common law, ibid. 


—_— 


Stat. 5 & 6 Ed. 6. cap. 4. 


Striking in the Church ⸗Pard. 


1. The offender iþj9 facto excommuni- 
cated, 5 


2, Yet a precedent convidticn 17 ne- 
ceſſary, 6 1 
| 


5 T Stat, 


” TY * 
— "of 


b 2 7, 1 10 


f : 
KARL Treaſon. 


| Seat 33 Hen: 6. 40. 
* Seat. 5 Blix Tap. 4. 


altos Labourers. oh 
r, Give Juſtice of peace power to com- 


pel men to lerye in boſbandry, Page | 


203 

2. Held by the equity of the _— 
That they hoot likewiſe have pow 

er to give ſuch ſervants redreſs as to 

their wages, though there be no ex- 

preſs words in the act to that pur- 

poſe, ibid. 


Chap. r0. Apprentices. 
I Reſolved obiter, That ſerving five 
out of England, and two in 
England is enough to ſatisfy the ſta- 
tote, 70 
2. A wife who has lived with her 


buſband ſeven years, may continue | 


the trade after his death, ibid. 
3. Any perſon that bas lived ſeven 
years with one ufing a trade, tho 
not qualified to do ſo, may ſet up 


the trade himſelf, as well as if he | 


had lived with one never fo well 
qualified, 71 


Stat. 23 Eliz. cap. 3. 


Fines, 
1. Deſigned to regulate, not annul 


fines, 43 
2. Extends e to fines taken by De- 
dimus, ibid. 
3. The date of the concord to be cer- 
tified by the judge before whom the 
fine was levied, 42 


| 


| 


l 


: 


'Þ 


|» | Ereoy. 1 £219; 0 


4. Whether che fines declared dd by by 
this ſtatute, are any. otherwiſe void 


than as they are vocal by writ of 


error? | Page 48. 4 


N 1 


Stat. t. 27 Eis cop. „ 1 


| Writs of error into the Exch 
Chamber given by this ſtatute, nc 


Chap. 12. Sheriffs. 
1. Oaths appointed to be taken by the 
under-ſhenf, 288 


2. Whether acts done by one that ex- 
ecutes the office under-ſheriff 


1 withoht e oaths be valid? 


ö 289, 290 


| Y dn. 29 Kir. cap. 4. | 


_ Sheriffs. 
Of their fe for ſerving execution, 86 


dar 37 22 cap. . 
Simony. | 
I. A benen preſenation yoid, 16. 
5901 Var 
2, And though ahnten or even - 
duction follow ſuch ' preſentation, 
yet the church may be preſented to 
without bringing a * impedit, 
FI 177, 407 
3. For the ſtatute bn all void in 
the ſame manner as if the incumbent 
was naturally dead, 177 
4. To an action brought for tithes a 
ſimoniacal contract is a good de- 
fence, - 407 


Stat. 1 Jac. 1. cap. 4. 


| 


Papiſts. 


/ ²˙ - ÜpbSAʃ.. £5. 


9. Whether their diſability is removed 


— — in 9 


vd bi 9 Ft. 


1 n bm. 


7. Of the conſtruction of the ſtatute, 
Page 115, Cc. 257, Cc. 407, &c. 
2. The end and deſign of it, and the 
. reaſon why it was made, 406, 407 
3. Diſables perſons brought up in Po- 
piſh ſeminaries abroad, in reſpect of | 
- themſelves only, but not their heirs, 
ftom inheriting or ing an 
lands, c. 64. wer oro: 


R. lt 

es npon the e of 
r ports 1 ſuffer them to paſs 
and — the M and —— 


— 


of the ſhip, 124 | 


5. Whether lands may veſt in Papiſts 


. educated in foreign ſeminaries, = | 


withſtanding the incapacity incur- 
red by this act, ſo as to enable them 
to levy a fine, or ſuffer a common 


recovery? 114, $6,357, Ge. 407, 
&c. 
6. Whether ſuch Papiſts, 


formi 
incapacity for the future; or whe- 
ther they ſhall then enjoy thoſe 
eſtates their fotmer incapacity kept 
from them? 116, 122, 411 
7. Whether the crown, or the re- 
mainder-man (in caſe of an eſtate 
tail and no iſſue) ſhall have the 
meſne profits till conformity ? 120, 
Ky 123, 409 
8. Whether perſons diſabled 5 this 
act, may purchaſe for the benefit of 
their heirs? 121, 303 


on Spa" 


by a general pardon? 124, 365 
10. Whether this act, or any part of 
it, was repealed by 3 7ac. 1. cap. 5. 
or by 3 Car. 1. cap. 2? 118, 122, 


330, 357, 409 
Chap. 15. Bankrupts., 


71. e of Stat. 13 Elia. 2 


, are only freed from their | 3, 


Page 244 
2, Debts owing t to the bankrupt aſſign- 
able to the creditots, 164 


3. And the fame remedy given the aſ- 
ſignees for the recovery of ſuch 
debts, as the bankrupt himſelf had, 

+ 240 

4. Debts due to the wife of the Toy 
rupt before | coverture, _ the 
ſtatute, „ 245 

5. A deed made in truſt fot hes advan- 
tage of the bankrupt, with defign 
to defraud creditors, amounts to an 
act of bankruptcy, 493, 494 


Stat. 3 Jac. 1. cap. 5. 


Papiſts. 


1. Made upon the occaſion of tbe 
gunpowder treaſon, 118 
2. Deſigned to lay Papiſts under ſe- 
verer penalties than before, 118, 
122 

Reſtrains convicted recuſants from 
the practice of law, phyſick, Cc. 


| | 113 
4. Supplies ſeveral defects in ſtatute, 
1 Fac. 1. cap. 4. Pe £7 


5. Provides againſt ſending children 
abroad any where ; whereas by 1 
Jac, 1. they were only reſtrained 
from being ſent to Popiſh ſeminaries, 

12 

6. Gives a penalty to the 1 

ibid. 

7. Not faid in 1 Jac. 1. who ſhall 
have the meſne profits of their eſtates, 
but here they are granted to the next 
of kin, 123, 409 

8. This ſtatute likewiſe diſables Popith 
recuſants convict to preſent to any 
benefices, and veſts the right of 
preſenting to ſuch benefices in the 

4 Chan- 


O Chancellor and Scbulars of the two | 


- univerſities reſpectively, Page 207 


9. Whether the univerſity of Cam- 


bridge, being incorporated by the 
jor of Chancellor, Maſters and 
fcholars, may ſue upon this act by 


the name of Chancellor and ſcholars? | 
| 207, 208 | 


Stat. 3 Car. f. cap. 2. 
Pops. 


I. Tikes notice of 1 Jac. 1. cap. 4. 
as an ac in force, and that ought 
to be put in execution, 148, 123, 
| | 124 


2. Exceeds tac. 1. and 3 Fac. 1. 


both in the purview and the penal- | : 


ty, 
3. . to eſtates already 


| Chap. 8. Erroz. 
1. Special bail to be put in by plain- 


123 
veſted, 
118 


tiff in error of judgment upon debt, 


or contract for the payment of mo- 
ay; - 8 281 
2. Extends only to caſes where the 


judgment does neceffarily import a 


debt to be due; for otherwiſe delay 
not ſo prejudical, 283 
3. What caſes have been ee out 
of the ſtatute, ſee Bail in Civil 
Caſes 10, 11, 12. 


Chap. 13. Killing ok Contes. 


See ſtat. 22 & 23 Car. 2. cap. 25. 


1. Relates only to warrens incloſed, 
| | 879 
2. The ſummary way of proceeding by 
conviction before Juſtices not given 
by this ſtatute, 


27913 


Stat. 21 Yar. 1. cap. 3. 
3 | Ponopolies: 
1. Limits the time for which a grant. 


may be made of a new invention to 


fourteen years, Page 13 I 


Chap. 16, Statute of Limitations. 


t. Not to be taken advantage of for- 
merly, unleſs it was pleaded ; but 
now the law is otherwiſe, 13 

2, A bare acknowledgment of a debt 
will not amount to a new promiſe 
ſufficient to prevent the operation 
of the ſtatute, 314 

3. But I dem that I owe you any thing; 

prove it and I will pay you, held 

ſofficient, . _ #bid. 

4. If this ſtatute be pleaded to an 4/- 
ſumpfit brought by an executor on 
a promiſe to the teſtator, no new 
promiſe to the executor can avoid 
the plea, as, | {37 + 

5. Actions of Aſumpfit not mentioned 
in the ſaving clauſe, 206 

6. The ſaving clauſe not to be extend- 
ed by equity, ibid. 

7. Whert held that the ſhutting up of 
the courts fempore guerre would 


not avoid the ſtatute, ibid 
Stat. 13 Car. 2. . 2. cap. 1. 
Quatification Ax. 


1. Corporation officers to receive the 
ſacrament within a year before their 
election, 100, 173 

2. Whether the offices of ſuch as ate 
not ſo qualified be void, or only 

voidable? 65. 100, 179 

. How the word placed may be inter- 

preted in this ſtatute, 177 


Chap. 


2. Of the conſtruction of the ſtatute, 


Stat. 13 & 14 Car. 2. cap. 12. 


bim, ibid. 


7. If a man takes ſeveral diſtinct te- 


— 
— 
4 


— . * 


8 


* 


Cbap. 2. Pꝛoceſs. | 

1. Where after iſſue joined and any 
judgment had, there ſhall not need 
to be fifteen days between the Tefle 
and the return. of the writ, Page 

| 82 


ibid. 


| Pooz. 
1. Any perſon becoming chargeable 


may be removed to the laſt Pariſh | + 


where he was legally ſettled, 81 


2. But not to an extra-parochial place | 


where there are no officers to receive 


3. Nor to the pariſh, where he lived 
before removing to the extra-paro- 
chial place, becauſe not his tft ſet- 
tlement, | ibid, 

4. Any poor perſon coming to ſettle 
on a tenement under the value of 
10 l. per Ann. removeable by two 
Juſtices within forty days after ſuch 
coming, J 

5. A tenement of 104. per Ann. will 
entitle to a ſettlement where the 
houſe is, though part of the land 
ſhould lie in a different pariſh, 389 

6. For the law preſumes, That it is 
not probable, that one ſhould be- 
come chargeable who has credit; 
enough to get intruſted with the 
management of a farm of ſuch value, 

101d. 


nements in different pariſhes, that 
in the whole amount to more than 
101. per Ann. yet he gains no ſet- 
tlement, if each of them ſingly is 
under that value, 390 
Vor. X. 


8. But perſons coming to reſide upon 
their own lands, though but 20 s. 
fer Ann. not removeable, Page 431 


Stat. 22 & 2g Car. 2. cap. 10. 


Statute of Difiributions. - 


1. A feme-covert may ſue ſingly upon 
this act in the Spiritual court, 63 
2. The huſband may releaſe his wife's 
ſhare of an inteſtate's eſtate, ibid. 

3. But if it be not releaſed by him, it 
is ſo much the wife's that ſhe (hall 
have it by ſutvivorſhip, 64 
A tule has obtained in equity, That 
the Refiduum of a teſtator's eſtate 
not diſpoſed of by his will, ſhall be 
divided according to this ſtatute, 


99 


Chap. 2 5. Killing of Contes. 


1. Extends to all warrens incloſed or 
not incloſed ; for the words though 
not incloſed are not reſtrictive, 280 

2. Gives the ſhort way of conviction 
before juſtices, ibid. 


Stat. 29 Car. 2. cap. 3. 


Statnte of Fraads and Perjuries. 
1. Whether the ſigning of three wit- 


neſſes at three ſeveral times, in the 
preſence of the teſtator, be a good 
execution of a will within this ſta- 
tute ? I5 
2. (N. B. it has been held good, Sce 
Rep. of Cajes in Equity 259, &c.) 
3. The time when any judgment is 
given mult be marked on the roll, 


325 

4. And though the. judgment, by be 
ing entered without  continuances, 
may have relation to a preceding 


5 U term, 


ES I 


— 
S8 


8e 


— 


from the day ſo marked, Page 325 
5. If this ſtatute be not iaſiſted on, 


Chancery will compel the perform- | | 


ance of an agreement, though not 
in writing, - , 919 BY 
6. Not neceſſary that truſts relating to 

perſonal eſtate ſhould be in writing, / 


405 
©", , Habeas Coppus At. 


1. Perſons committed by ar rant for 
treaſon or ſelony, to be bailed, if 


Stat. 31 Car. 2. cap. 2. 


ions aftet their commitment, pro- 
vided they entet theit prayer the 
flirſt week of the term, or fitſt day 
of the ſeſſions, to be brought to 
* trial, 429 
2. Reſolved that ſuch perſons as ſtand 
committed by Rule of Court, are not 
intitled to claim the benefit of this 
act, ibid. 


Stat. 1 Jac. 2. cap. 17. | 
Pooz. 


1. Notice in writing of coming to live 
in a pariſh, neceſſary to a ſettle- 
ment, 14 

2. But payment of taxes or exerciſing 
offices, upon the equity of the act, 
judged equivalent to notice in wri- 
\ ting, 2 10 Ty ibid. 


Stat. 1 V. & M. eV. I. cap. 26. 


Papiſts . 


1. Record of the default a conviction 
ok itſelf, 209 
- 2. So that in pleading a conviction 
upon this ſtatute, the ſpecial con- | 
cluſion of zdeo convifus eſt necd not 
be uſed, ibid. 


term, yet it (hall not bind land but | 


404 | 


der the ſtatute, 
not indicted the next term or ſeſ- | 


| 


— * 
— — ro 1 


Sat. 2 M M. Hell. 1. cab. 
Dlilireſſes. 
1. Goods diſtrained for rent may 


v + 


'be 
ſold after notice left of the diſtreſs 
with the cauſe thereof, Page 265, 
1 8 266 

2. Notice to the leſſee ſufficient; for 
the owner of the goods may not be 
known, 8 266 

3. In what manner the notice ought 
to be pleaded, in a juſtification 1 

Ibid. 


Stat, 3 & 4 V. & M. cap. 10. 


Deer nealers. 


1. Exceptions taken to a convidion 
upon this ſtatute, 248 
2. The conviction may be taken ci- 
ther by the juſtices of the county 
where the fact is committed, or of 
that where the party is apprehended, 
342 

3, No particular form of proceeding 
preſcribed, 249, 378 
4. Only that the conviction be by oath 
of one credible witneſs, 378 
5. Agreeable to the courſe of the com- 
mon law, That the party ſhould be 
ſummoned, 250 
6. Whether the ſummons need be a 
perſonal ſmmmons ? 342, 345 
7, If the party do not appear upon 
ſummons, the Juſtice may proceed 
to conviction in his abſence,” 2 50, 
341, Sc. 378, Ge. 


8. But a Juſtice has no power to iſſue 


his warrant to compel the appear- 
ance of the party, 345, 381 
9. Yet after conviction, the conſtable 
or other officer, or proſecutor him- 
ſelf has power to de:ain the offender 
(in caſe he be preſent) for fear of 


eſcape, 342 
10. For 


S- 


— — — 


5 


—_ 
— 


10. For want of ſufficient diſtreſs, the 
puniſhment by this ſtatute, is pil- 
lory and a — 8 imprilonment, 

Page 341 

11. Judgment of the Juſtices final, 104d. 


D its Vt x 


TY \ Chap, 11; 12002. 
1, Of the reaſon and defign of the 


ſtatute, 14, 15 
2. Settlement gained by executing any 
publick annual office, 14 


3. Or by payment of taxes, 11, 14 
4. But payment of a ſcavenger's rate, 
ben a ward rate, adjudged no er 
tlement, 

5. And yet executing the office af a a 
ſcavenger, would have been a ſet- 
tlement ; per Eyre, 15 

6. The warden of a b intitled 
to a ſettlement in the pariſh where 
he lives during the exerciſe of his 
- ofice, ang not ; choſen by the 
pariſh, 13, &c. 

7. Hiring far a, year and ſervice ac- 
coidingly make a ſettlement, 15 

8. And though a perſon hired for a 

- year ſhould not ſerve out the whole 

time; yet if be has ſerved as long 
before ſuch hiring as to make up a 
year's: ſervice in the Whole, it 
been adjudged ſufficient to ay 

the meaning as well as the words of 
the act, 390 

9. For one that is hired for a year's 
ſervice is preſumed to be of ſufficient 
ſtrength to maintain himſelf by his 
bodily labour, and conſequently a 
perſon not likely to become chaige- 


able, 15, 390 


Chap. 14. Fraudg. 


1. In debt upon bond the heir may 
plead Riens per diſcent; and if it 
be found for the plaintiff, the jury 
ſhall then inquite of the value of the 

lands deſcended, 18 


— 


12. | Whether the inquiſition may be 
* taken by any other jury beſides that 

which tried the cauſe? Page 19 
deſcent of ſufficient lands to diſ- 
charge the debt, ſhould be deemed 
equivalent to an inquiſition ? 76179. 


for uncertainty, becauſe it did not 
appear whether the jury meant the 
legal or the equitable debt? 18, 
1 
5. The al def) igned by the act = 
to help the creditor in Caſe of aliena- 
4 | tion, 19 
6. And alſo the heir, by enabling 
him to plead Riens per diſcent with- 
out the riſk of becoming liable to the 
payment of the whole debt, in caſe 
ever ſo little was found to deſcend, 


ibid, 
Stat, 5 G6W.9M. 
Certſozarf. 


1, Deſigned to diſcountenance the re- 
moving of ſuits by Certiorari, 194 
2, If an indictment be removed by Cer- 
tiorari from the ſeſſions into B. R. 
the proſecutor ſhall have coſts upon 
the conviction of the defendant, 
1 
3. Notwithſtanding which, the — 
ſecutor ſhall be allowed to be an 
evidence ; becauſe otherwiſe the te- 
moving of ſuits would be encoura- 
ged, and the intention of the act de- 
feated, | 194 


Coaches. 


Uſual with the commiſſioners of hack- 
ney coaches to convict upon this 


Chap. 2 2. 


mons, 344 


3. Cap. 27. 


Stat. 8 S9 N. 
I Eaoicrs 


3- Whether a verdict that found the 


4. Or whether the verdict was void 


th DI 7"... Een er — 


— 
— — 


ſ 

| 

ll 
1 


act without appearance, after a ſum-. 


2 — — 
— 38 — 
r CIT an rw - . 
* l = 


A 


* 


— — ad 


S 7 


+ Gaolers. | 


1. Gives an action of eſcape againſt 


the Marſhal of the King's Bench, or | 


the Warden of the Fleet, if they 
or their deputies refuſe to produce a 
priſoner after a day's notice, Page 


1 LE 5 94 

2. If no particular time of day be 2 
cified in the notice, the priſoner 
need not be produced till the cloſe 
of the evening, 396, 397 
3. Inferior officers of the priſon not 
comptehended under the word De- 
pucy, TR? ibid. 


J | Stat. 9 & 10. 3. cap. it, 


. Pooz, 

t. Reaſon of making the act, 
WET ; 431 

2. No certificate man to gain a aue 
meat, unleſs he take a tenement of 
10 l. per Ann. or execute ſome an- 
nual office, 430 
3. Held notwithſtanding That a cer- 
tificate man was ſettled by the de- 


ſcent of a copyhold upon his wife, | 


though but 20 5. per Ann. ibid. 


Chap. 15. Arbitration. 


1. Submiſſion to arbitration, to be 
made a rule of court, if the parties 
agree to have it ſo, 332 

2. Affidavit to be made by a witneſs 
of the arbitration-bond, That ſuch 
agreement. was inſerted in the con- 
dition of it, 332 

3. If a witneſs refuſes to make the af- 
fidavit, the court will compel him 
to it, rather than the ſtatute ſhould 
be cluded, 332, 333 

4. The party may at pleaſure reſort 
to this new remedy given by the ſta- 
tute, even after judgment recover- 


Al. 


430, | 


_ 


—— 


* 


Papitts, 

1. Difables Papiſts (not conforming at 
18) to take lands either by deſcent 
or purchaſe, -. Page 89, go, 482 


2. Purchaſe includes deviſe, gg, 234, 


242, 453, 537 
3. The ſurplus of lands deviſed to be 


ſold for payment of debts and lega- 
cies, is a real intereſt within this 
20, 93, 234. 483, 537 
4. And fo are all Profits aut of Lands 
, ariſing from ſale, as well as continu- 
ing profits, we 96 
5. So that Papiſts are diſabled by this 
act, from charging their lands with 
portions for younger children of 
their own perſuaſion, 91, 94 
6. Whether their lands may be deviſed 
to be ſold for the payment of debts 
owing to Popiſh creditors? 91, 94, 

dos 230. 

7. Whether Papiſts that conform at 
18, are Capable of taking whatever 
lands were deviſed to them before 
they came to that age? 481, Ge. 


: 536, Ce. 
8. See different interpretations. of the 


act by Lord Chancellor Maccles- 
field, and Lord Chancellor King, 


485, 837 
Stat. 1 Ann, cap. 8. 


Ring and Queen. 


| 1. Original writs not to abate upon 


the demiſe of the crown, 258 
2. Extends to a Scire facias brought 
for the repeal of a patent, 355 


Stat. 3 & 4 Ann. cap. g. 


ed upon the arbitration-bond, 333 


Bills, 


8 


WTR" 


"IF . 


Bills, 92 Pꝛomiſſoꝛy Notes. 

1. Promiſſory notes payable to AH. or 
order, transferrable by indorſement, 

| | Page 316 

2. The indorſce may maintain an ac- 


tion, as A. might have done before 
indorſement, | ibid. 


Stat. 4 & 5 Ann, cap. 16. 

| ; 

Amendment of the Law. 

1. Enables the defendant in debt upon 

bond tg plead payment, or to bring . 
the money into court ; but not to 
plead tender, refuſal & wncore priſt, 

| 26 


2. Such faults in form as would be 


cur'd by verdict, helped upon a ge- 
neral dmurrer, _ S801 

3. The defendant in any action, with 
leave of court, may plead ſeveral 
pleas, MED 280 
4. But the court may not give him 
leave to plead and .demur, 280, 

| 281 

5. Whether this extends to a defend- 
ant in error ? 326 
6. Writ of error ſhall not abate by 
the death of one of the plaintiffs in 
error, ibid. 
7. Bail-· bonds aſſignable under the hand 
and ſeal of the ſheriff, 289 

8. Whether this circumſtance of the 
hand and ſeal makes the aſſignment 

a perſonal act in the ſheriff, and 
ſuch as cannot be performed by the 
under-ſheriff ? 289, 291 
9. Whether the under-ſheriff, though 
not particularly mentioned, be not 
included under thoſe words of the 
act or other officer taking bail, ? 
288 


Vor. X. 


Chap. 17. Bankrupts. 


1. Diſcharges bankrupts upon theic 
contorming themſelves to the ſta- 
tutes in that caſe provided, from all 
debts owing at the time of bank- 
ruptcy, Page 160 

2, Debts contracted by the wife dum 
ſola, dilcharged by the bankrupcy 


| of the huſband, 160, Cc. 243, 


&c. 


3. But an executor or adminiſtrator, 


is not diſcharged from the debts he 
owes as executor, G. 161, 245 
4. Bankrupts obliged to make a dit- 
covery of their eſtates upon oath, 
under the pain of felony, 164, 
246 

Stat. 5 Ann. cap. 14. 


Pyꝛeler vation of the Same. 

1. A perſon authoriſed by a Lord of a 
manor to kill game for his uſe, a 
qualification within this ſtatute, 

"> PO 

2. The offence in this ſtatute is the 

keeping of dogs, engines, &c. 


27 
3. But one five pounds can be forfeited 


in the ſame name, ibid. 
Stat, 7 Ann. cap. 12. 


Ambaſſadozs. 


1. Declares the proceedings againſt the 
Muſcovite Ambaſſador upon an ar- 
reſt for debt null and void, 5 

2. Settles the privileges of Ambaſſa- 
dots in reſpect of debt, ibid, 


Stat 8 Ann. cap. 18. 


5 X Aſſiʒe 


— 8 


* 4 


T 


- — — I 


— —— 


122 


——— 322 * 


£7 


. Whether a Joſtice of peace may 
proceed upon default ? Page 213 


2. Whether the three days allowed 


- for information ought to be com- 
©. puted  inclufively or "excluſively ? 
4 | bf ack 212 


* # 


 A- conviction upon this ſtatute 
k quatbed $20 add K leinen in the 


charge, AA x} 25041: A681 
4. Another eonviRtion quaſhed by rea- 
ſon the evidence was not otherwiſe: 


ſet forth than that the witneſs was 
ſworn de verifate premiſſerum, 213 


| 


1. Where it was held a petſon might 
be disfranchiſed without being ſum- 
moned, becauſe he lived out of 
town, and it was his duty to have 

attended, Page 343 
2. Ordinarily ſufficient if a ſummons 


be left at the uſual place of the 
| party's abode, 345 


1. Writs that iſſue out of B. R. orto- 


neouſly, are frequently ſuperſeded 
7 before the return, : 3 2 


N Haben Hy dſicbne : 

by nu | 3 2. Whether a  Saper/edeas can iſſfue 
| Stat. 9 An. cop. 20. after execution without a Judge's 
41. 8 | 5 iL} » Ii 3 S. | |. hand? | 141 . 10 
n bee. 
2. Speeds ebe proceedings | upon Man. 1 copyhold lands are given by will 


damus's; but does not give any new 
Mandamus in caſes where none 
would lie before, h 
2. The returns to Mandamus's to be 
kept to the ſame ſtrictneſs as W 
| 10 


3. A ſpecial proviſion * the act to! 


ſecure men from double vexation, 


Mn 


4 


Stat. 10 Ann. cap. LL 


Bankrupts. 


t. A declaratory law, 246 
2. It appears from this ſtatute, That; 
a debt due from the bankrupt and 
another is within ſtat. 4 & 5 Ann. 
cap. 17. ibid. 


Stat. 12 Ann. ſeſſ. 1. cap. 18. 


Po. 


If the Mafter be a certificate man, the 
. ſervant can gain no ſettlement, un- 


l elſs his Maſter does, 279 


2. And is created on purpoſe to up- 


4. What the difference 


to younger children, equity will 


' + compel the heir at law to ſurrender 
| to them, | 497 
T. 

Tafl, 


1. An eſtate-tail reſults from an ope- 
ration of law, 377 


hold and preſerve the intention of 
the. teſtator, which would other- 
wiſe be often defeated, ibid. 
3. Deviſe to J. S. and the heit of his 
body paſſes an eſtate- tail, 374, 


37 

between 2 
eſtate in tail and in fee chiefly con- 
ſiſts in, 374 
5. An eftate-tail may be created by 
implication, 403 
6. But intails by implication are never 
allowed of, but in ſupport of the 

r in- 


a 


ä 


intention ot the teſtator, and in fa- 
vaur of the Reitt law, Page 403 
7. If laods are given to J. S. and the. 
beirs males of his body, à daugh- 
_ + ter's ſon is not inheritable, becauſe 
the tile muſt be conveyed through 
all males, 415 
8. An eſtate- tail upon failure of iſſue 
teverts 40 the donor and his heirs, \ 
e | 22 * 411: 
9. Remainder can never take place | 
but upon the ceſſer of the eſtate- 
tail, 120, 366, 444, 415 
10. If huſbind and wife be tenants in | 
ſpecial tail, and the huſband only 
: {levies a fine and dies, and rhe wife | 
enters, the becomes tenant in tail 
again; . the entail cannot | 


deſcend, becauſe the iſſue is barred | 


by the fathef's fine, 412, 413 
11. In what other, caſe gy poke 
map ceaſe for a, time and riſe again, 
122101 | 1 | | 414 
12. 15 ceſtuy que Truft in tail ſuffers a 
common recovery, or levies a fine, 
it wilt bar the entail in equity, 514 
13. Where the iſſue in tail is not com- 


pellable in Chancery to perfect the 


dielective aſſurance of his anceſtor, 
469, 476, 478 


14. Entailed land was not forfeited 


for treaſon before ſtat. 26 Hen. 8. 

cup. 1 3. but was preſerved to the 

children, t 121 
14. Hhbere the ettainder of a tenant in 


tail was held-to work no corruption | 


of blood, and why, 367 


Term of Pears. 
A term will begin ſometimes in equity, 
befote it does ia law, 435 
Time. 
If an act be to be performed on a cer- 


tain day, and no particular time ap- 


intends the lat hour of the day to 
be the time of performance, Page 


: 399 
| - Title. : 
1. Though the defendant has no title, 


yet that will not avail the plaintiff, - 


except he can make out a good one 
in himſelf, 415 


An office for life, unleſs reſtrained by 
Charter or pteſcription, 


Trade. 


1. Bond condiioned to forbear the ex- 
erciſe of a trade, during a certain 
time, and in a certain place, ad- 
judged good, 27, 85, 130 

2. But if it do not appear in the con- 

dition of the bond, to have been en- 
tered into upon à juſt and valuable 
conſideration, it will be void, 1 39: 

: | . 6 

3. So likewiſe if the breach of the ' ag 
dition does not apparently tend to 
the damage of the obligee, the re- 
ſtraint is void, 133, 135 

4. Or if it be a general reſtraint, 28, 

131, 132 

5. Yet a perpetual reſtraint in a parti- 
cular place may be good, 172, 135 

6. Ik it be a total reſtraint in all places 
for a certain time, uære, 85. 137 

7. Of the difference taken between a 
bond and a promiſe, 27, 85, 140, 

136, Ec. 

8. Ot reſtraints upon trade by by-laws, 
See Ny- Laws, 

9. Of reſtrainis by cuſtom, ſee Cuſtom. 

10. Maſter of a ſhip dies in a trading 
voyage, and his. ſucceſſor trades 
with his eff-&:, Decreed the ſuc- 
ceſſor ſhould b: conſidered as a truſ- 
tee, and account for the profit with 

_ reaſonable deduct!ons for labour and 


painted for the doing it, the aw 


fill, 20 
11. 


147 


— — — Arg — 


I i- te the 3 had Toft his prede- | 


ceſſor's money in trade by misfor- | 


füge, and got through want of care, 
the counſel (aid he would not have 
been chargeable, 
12 Yet oss in caſe à truſtee 
"trades with money in bis hands wich- 
out authority, t the loſs ſhall be; at | 
his own, peril, though | the- profit 
muſt be ng for, 21 
er, place, out children's 
13 d 


improvement, moſt be underſtood | 
POLIO; 


4. | 


* Strebe. "of 
Ferry 18 i neceſſarily ſoppoſed i in 


plea, ow as well be traverſed as if 


302 
5 e ndant i 


2. The in tranſitory actions 
cannot traverſe the time and place 


[ 
edged in the plaintiff's zee. 
| * without a ſpecial juſtification, 


2 3 

3. ere the King may take i 
upon the Gefcridang s traverſe, 297; 
ner 29 
4 A040 Glen att 211, 212, . 


5. And i in what cale he: * 10 
9205 it, bb 18 42 * 298 | 
Treaſon. | 


1, Levyiog war to In down inclo- 
ſores, bawdy-houſes, Cc. is trea- 
ſonable, 322 

2. Promiſe of pardon no objection to 
an evidence in the caſe of treaſon, 

321, 322 


— 


Treſpaſe. 


1. A poſſeſſoty right only, without 
property, ſufficient to maintain an 


acdion of treſpaſs, 25, 37 
2. But. without. poſſeſſion treſpals not 


maintainable, 141 


Page 20 


1 e bther way of | 


445 | 


iſſue | 


[5 


3. Tieſpals is a formed action, 140 


4 — in tre yes 
terre fregit, Gch ißudged nubglit 


upon crror, $665; 493 — 
5. Though there be no ſenceg yet thr 


declaration mult be clauſe "fregit, 
for every man's is fenieedin 
the eye of the law, ibid. 


6, Drath of one defendant l“ not 
abate the action; unleſs it de plesd- 
ed that he died ond ar vg) 


, | | "251 
tt: ; "Trials! | * 
1. The bead new trials began . 


the year 16 52, 
Fr 


2. Grantable as well for a fault iy 
Judge as Jury, 1 in Cauſes tried at. 
205, 20 
of PER 


00s, | 
But not for the miſt-ke 
Was loſt for want 
UPON a Material 


55 Tr Guſe 
when ſtirred, 187%. 


of their LE. 
Point ot law 
Yet Lord chef Juſtice e 
| "thought, if kd cally had no pier 
| Fetmedy, n ew. 119 ou gh to be 

or ; unleſs "When th th int is 
not only net indica 1 59005 


t ex- 
'preſly waeed by the counſel,” fe. 


A hill of ex tions r 
_y bar, ee Pg 27 


- Cruſt bod rule eb 


* (fare a remedy for: a — of 
truſt in Chanceiy, as fot any legal 
right in cout of law,. 234, 235 

2, If a truſtee is impowed to put mo- 
ney, out to intereſt, he is accbunt- 
able for intereſt, though he ſhould 
let it lie by him, and make none, 

21 

3. If an eſtate is deviſed to truſtees to 
be ſold, yet the truſtees are not ob- 
liged to ſell it, notwithſtanding the 
poſitive directions of the teſtator, as 


long as Ceflus que 'Truft is ſatisfied * 
without it, 235, 247 


4. Bond 


78 


4. Bond conditioned for the payment 


of ſo much money to A. A. al- 


ſigaiog over to the obligor ſuch a 
zudgment agaiaſt B. If the money 


de paid, and no judgment aſſigned, 


A. becomes a truſtee in equity for 


the judgment, Page 223 
5. A. buys 990 l. Sautb-Sca ſtock, 
and gets it transferred to B. ſome 


— - 


6. 


2: 


time after, B. mortgages 1000 J. then 
ſtock to the company, and ſells out 


all the reſt that he had remaining 


in his name, excepting only 500. 
The ſtock riſing, A. defires to have 
the truſt-ſtock transferred to him. 
B. transfers 5007. and promiſes to 
be accountable for the reſt. Upon 
the fall of the ſtock, A. brings his 
bill for the value of the ſtock when 
fold by the defendant, or at the 


time the transfer was requeſted, 
Decreed the defendant ſhould be | 


deemed not to have ſold, but 


mortgaged the truſt-ſtock ; and that 
he was accountable to the plaintiff | 


only for ſtock and dividends. Note, 
A. never ſold the 500 J. that was 
transferred, s 8; WE 
What truſts ſhall be deemed void 
and fraudulent guoad creditors; and 
what not, 247, 489, Ce. 
If a man articles to ſell lands, and 
recovets damages againſt the vendee 


for non- performance of bis con- 
trect; Whether by this recovery at 
law, the vendor ſhall ceaſe to be a 
© truſtee in equity for the vendee, 


500 


= 


 Gartance. 


Writs of error directed to Them, * 
Dom. Trevor quaſhed, becauſe the 
Vot. X. 


* 


Page 283, 28 
2. Record deſctibed in hh wa of - 
ror was of a treſpaſs committed by 
31 perſons, the record returned was 
of a treſpaſs by 32, and held no va- 


3. That hall not be variance, which 
may be helped by any conſtruction 
the rules of language will admit of, 

= | 68 
Cenire facias & Atſne. "EY 

1. If the Venire is made returnable up- 
on a day certain, hen it ought to 
have been returnable upon one of 
the common return days, it is a diſ- 
continuance, and not helped by 
ſtatute where the King is party, 


when the entry to the firſt is Vice- 
comes non miſit breve, © ibid. 


Aerditt. 


1. The court will make any intend- 
ment to ſupport a verdict rather 


than it ſhould be void, 301 
2. Improper words aided by verdict, 
18 5 


3. If the iſſue be material, defects in 
pleading cured by verdict, 230 


helped by verdict, 145, 210 
5. Becauſe it is to be ſuppoſed That 
the verdict could not have been 
found, unleſs there had been evi- 
dence given at the trial, of that mat- 
ter wherein the pleading was de- 
ſective, . 229, 300 
b. As where a grant of a thing is al- 
ledged, which in its own nature 
could not be granted otherwiſe than 
by deed, if the jury find the grant, it 
muſt be ſuppoſed evidence was given 
ſufficient to prove the deed, 301 


5 V 7. Where 


7 return was by Thom, Trevor MT, f 


riance, 368, 3609 


1 
2. A new FVenire (hall be awarded 


1 
* 
1 


r | 


N 2 Fg 
rr — — 


— u 


— — P »» wy. 7 —— „ th 


_— 
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4. A defective declaration may be 


— 
i — 


—ö u 
FE Ware bad end defettive 1 
ere not ed by verdict, Pee 
51 


4 Where variance berwernthe writand | 
the meu not my by a ver- 


dict, 69, 70 
F If the | jury find what: i is, no part of 
the _ it is a void finding, 300 


Allan. 


vie took lands fo for the benefit of 
| their Lords, 121 


*{ 111 & 16 


= mn 
— 16 ' 
* $2} * 


4 under Sher. | 
1. 1. All einiſteria ace done by tbe 


„ 
Ni <9 66 f dang by the her biel, 
DUR 
Af a ſtatute 


. ont by the 
daß no particular manner for tbe doing 


”_ that makes it 3 to be a 
ſonal act, it performed 


| y the Barn hci or Ab he be | 
290 | 


0 not mentioned in the ſtatute, 
91921 „An -vnder-ſheriff,, though not 
8 — is included in ſeveral acts 
of patliament; by virtue of his of- 


* , Univerſities,” 


(I, Vice-Chaneellar of 8 may 
claim conuſance of the pleas, where 
any membets of the univerſity are 

.* defendants by virtue of a char- 
ter . by Queen N- 
12 
2. ./ This ablartes baing confirmed by 
act of  pacliatnent, gives power to 
proceed fecundum legem & conſuetu- 
dinem uni verſitati, _ bid. 
3. Claim of conuſance too late after 


Nee, 


927 " 


ITO 


of the fame. 917 
EY 288 12 

dints an act to be 
eriff, and preſcribes | 


289 | 


* 


N Ta: 910 Wy — J 0 
are, or Uſes. 555 


1. Where a covenant to Hand . to 
the uſes declared in marfiagg = 

. cles, was decteed to be no 

Th 5 Page 436, &c. 

2. In cafe of a conveyance by way of 
uſe upon condition of the payment 
of ſuch a ſum at ſuch a-day, the 


heir may a frac money if the an- 
ceſtor die te the day, 421, 424 


dite. 


1. Where an uſutious contract was held 
good in favour of an innocent per- 
; ll, 440 


r 1 1 ” WY 


, 
W. 


4 — 


. Warrant. 


1 eiten by tule of court, no 
commitment by Warrant within 
the Habeas Corpus act, 329 
2. The ſpecies of treaſon need not be 
expreſſed in the warrant ; becauſe 
proceſs the ſame in one ſort of trea- 
6 yore as in another, 334 


Warranty. 


1. A collatetal watranty was one of the 


harſheſt and moſt euch 4 of 
the common law, 3. 4 


2. Wartanty in the aur 0, it, im- 
ports as well warranty of the pro- 
perty as poſſeſſion, 143 

3. Covenant may be brought upon it 
without enen, 192 


- Wills, 
1. Nuncupative wills to be put in 


impatlance, notwithſtanding the ex- 
club ve words of the charter, 129, 


1301 


uriting, within fix days after their 
„ 1 
5 2. Before 


1 
r 
5 
C 


'$- in the- interpretation of wills, the 


made when à man is inepr confilit, 


9. If the intention of the teſtator be 
plain, an eſtate in fee or in tail ſhall | 


132. One adds a codicil to his will with 
theſe words, Ido bereby revoke that 


Iz. Where a will cancelled upon a 


Ep in equity, 407 
* N BS 


WW 


——_—_} ——ů 22  - - 


R — 


ow * —— - 22255 
* 


——_—————_—_o__—_— _ abe 
2. Before the ſtatute of frauds, not ne- Ig. The ducirine of the tepublication 


oeſſary far Hi e be under the 
p many of the teſtator, ſufficient by 
m 


2 Hen. N. if reduced to wri-- 


"ting by his ditection, Page 409 
3 The lame will is often proved in 
'>oth courts, vis. temporal and ſpi- 
* ritual, «8 $4 ©: 386 
. Bechuſe proof in the one court 
eſtabliches it for lands, the other 
for chattels only, ibid. 


intention of the teſtator ought to be 
ſupported as much as poſſible, 502, 
6. And Jodges have been commended 


for being aſtuti in finding out ways | 


to do ſo, conſiſtent with the rules 
of law, 502 
Great latitude of conſtruction to be 


allowed in the words of a will, 420, | 


4 A 523 
8. Becauſe the law ſuppoſes it to be 


422, 423 


paſs by ſuch words in a will, as 
would not have been ſufficient to 
have conveyed thoſe eſtates by deed, | 

| Da BH 46. $23, 
10. If a will refers to any writing, it 

is as well as, if the writing was in- 
ſerted verbatim, 99 
11. How far parol proof may be ad- 
mitted to explain a will, gg, 100 
ö 


part f my will wherein I make A, 
B. and C, three, of my truſtees. De- 
creed That no part of the will was 
revoked, but barely the names of 
thoſe three truſtees, 20, Oc. 


falſe ſuppoſition, was ſet up again 


of wills, Page 96, Sc. 
15. The making a- codicil, quatents a 
- *codicil, will not amount to a new 
publication, 1% vA |. 
16. Nor rhe inſerting a new legacy, 
or another executor ; and this be- 


| fore the ſtatute of frauds, 


- 
17. Whether a parol declaration ould 
amount to a new publication befare 
that ſtatute? 93 
18. Whether the ſame; forms be not 
neceſſary now, fince that;ſtatute, to 
the republiſhing of a will, as to the 
firſt making? ,,,, -» ibid. 
19. A wall ſtood revoked as to the 
deal but not the perſonal eſtate; 
when the teſtator (haviag ſaid the 
day before, he deſigned to republiſh 
his will) brings his will in one hand, 
and a codicil in the other, and ſays, 
This is my will, aud this I defign as 
a codicil to my will; and then the 
codicit was duly executed according 
to the ſtatate of frauds aud perjurics ; 
Whether tber amounts to a republi- 
cation, the will itſelf being neither 


quires ? 96, Ce. 
'" -Wltneſles. 

1. It is a principle of the common 
law, Ir 25 ſhall be given 
by perſons diſintereſted, 193 

2. Vet in ſome criminal caſes intereſt- 
ed perſons are allowed to be wit- 
neſſes by reaſon of neceſſity, 193, 

3- They who produce a witneſs _ 
examine him in chief only; but 
the party againſt 'whom he is pro- 
duced, may examine bim upon a 
Voir dire, whether he be concerned 


in intereſt, | 151 


4. But in caſe other evidence be ot- 
ferefl to prove him intereſted, then 
the 


. ˙¹m "v0 my agony "ww U D " gn — CAS 


read nor executed as the ſtatute re- 


3 1 
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the witneſs. himſelf ſhoall- not be ex- f it hal be e 


amined upon a Voir dire, Page 193 
5. No one ſhall be allowed to 
ws: evidence about any matter/in favour 
k Wa of the hundred to which he 7 oe 
Fo | 


7 2 
"+ JF 2 
Th 
* s 
© 4 


preſent as to pay no e. 
may hope to become fich, ibid. 
7. Though a witneſs is not immedi- 
ately Toncegned in the event of a |. 
18 cauſe; yet if he be any way intereſt- 
ad in the queſtion upon which the 


q 


e cauſe depends, it in d ſufficient ob- 
10 . to his evidence 292 
785. As whete an action is t by a 


A commonerſ for his 
Fon moning, 2 perſon 
2%; right of common the ſame 
2 5 - title, may be r fora: benno 77 
; ur „ 


% 


1 8 againſt 21. for a quantity of ſtock- 
1. 


be but B. Who bought them, and, 


ſent them io France in the way 4% c 


trade: B. was not pe 
A. wear himfeif 10 be the buyer, be- 
cauſe upon that queſtion depended | 
the right: to the profit which had 
been made of the ſtockings, 291, 
292 
10. A witneſs being brought to br ff 
bliſh a charter, his evidence was ob- 
jected to by reaſon of his being a 
mortgagee under the corporation, as 
was inferred from an anſwer of his 
ta a bill in Chancery; but this an- 
ſwer being ambiguous, the court 
was of opinion he ſhould be admitted 
to explain his anſwer, 151 
11. The evidence of bawds is rejected 
in -all caſes by the Spiritual Court, 
as infamous perſons, us: 33; 
12. Whoever ſubſcribes his name as a 
| witneſs to any thing, does thereby 
undertake to give his evidence when 


remitted to 7. 


al 


6. The ame though he be ſo Od, af 
for he |. | 


8 a 


"$0. 90 when an section ws brought] 


ings, und f-pleades, That it was not f. 6. 


bes 


ee, wit, 
$ AL bs. Ae 333 


cos ak at Law, 02 not. 


K. Actions for words. of n > Sat hoti- 
WA AAN. 1 $197 
recedents in this kind of ns, 
not of the —— 4384 28 other 
actions; _becayle. words dee their 
ſignification, Tibid. 

3. Theſe aQtions were at firſt 10 far diſ- 
countenanced, as that whenever the 
words were capable of two donſtruc- 
tions, the court always toak them 
mitiori r ſenſu, © a ibid. 
4. But the rule. that now prevails is to 
take them in the moſt natucal ſenſe, 
and as they muſt have been under- 
ſtood by the perſons to whom they 
were ſpoken, > 198 
| 5. The reaſon of this differept.prac- 
tice now and armerly, 197, 198 


Et 
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No * | 9 ſoch- fort- of 
* worth a Baud. Gg. 98 
Words 5 ag ery the credit 


| 9 81 are actionable, 77 1 
8. Nu are a ſoldier, T ſaw You in 
red coat 4 duty, 2 word Ge 
to be taken, ſpoken of an upholſter, 
held actionable ; becauſe implying 
a deſign to defraud his creditors, by 
reaſon that a ſoldier is a privileged 
| perſon, d. 
9. Two dyers are gone off, and for 
ought I know, H. will do /o too with- 
in this time tuelve- month, action- 
able, 196, c. 
10. Where an action was brought for 
theſe words, broken, run away, and 
well never return again, and the 
court divided, 1 
11. H. got a witneſs to for faear bim- 
felf in fuch a cauſe, you or be bired 
one B, to forfwear bimſelf, _— 


rx 


on 


£ * ben did, Ge. 4 


' 08 "able __—7 7 155 7. 7 N 
n 1 Vc. Y 


WA 2 words puniſhable in the 
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655 
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g \ * — court, b 5 5 
2. But you keep 4 bawdz-bouſe not ſu- 


* implication) | to. a breacty of che 
"2. Falling a" A juſtice of Peace (in bis 


94 —_— his band upon 


% - a 
280 *% - = 
— 
- 
a 
1 . 
, _— co + —— "wy — ——— 


Page 196, 
43. Ik one ſay A. or B. 47 Sc. ei- 


ther A. an bring an action, | 


a” of 
. 198] 


. with an averment Tha 


ee, fuable in the Spfritnal 


„n. ave Where, or you" are 4 
38 
able e 


1. Words not indletodle * 5 a 
++ have a direct and immediate ten- 


dency (and not vy conſtruction or 


© hs 


186 


- abſence) A, Fool; and Coxcomb for 
186 
3. Saying of a Juſtice of Peace, That | 
he would judge in any cauſe brought | 
before him, dccording to bis affec> | 
tion, held not indictable, 187 
g of a Juſtice of Peace, Eur, 


s f be ed for maki 
Farther 4 Ke tor jo 
1 


his ſword 
and ſaying, Vit was not affize-time, 
© T wwould not Lake heh language from 


held no 
6. One was in for fayirg to Jet: 


* tices at their ſeffions, when brought 
warrant, 
Tee Pract" buf, 01 Bal 

try this matter; bave 4 care 
 whet you do, I babe blood in me; 
VI had you in another place. Judg- 


Thit 0 


before them 


.» Conet, at not. 1 


1 written in a letter” © \TE- were 


.. Jodicial writs what, 


2 Warrant, held not 


— — — — ore 
were not indictable ; as not Gal 


ment — e to 
break peace, y when 
| ſpoken by a wheelright, Page 186 


7. Whire theſe words, 1 4 
1 will maintain it with my Iife 


| held firable in the Ster-Ohahzber, 
* 487 BL 187 
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Writs. 


* 
2. Defects in form may abate ory 


but riot Judicial writs, , 270 
3. Tfjudical writs iſſue out chat are 
not warranted 5 the record, they 
| muſt be quaſhed, F 306 
4. Death of the plainif abates the writ, 

or ſuit, 258 
5 By the common law, ; no Be 

in this reſpe&, between the Kin 
| and the ſubject, x bid 
6. But by the ſtat. 1 Ann. cap, 8. no 

original writ will abate upon the de- 
miſe of the crown, 71 ibid. 
7. Formerly a writ, of error ' would 
have abated by the death of one of 


the plaintiffs in error, 26 
8. But fince ſtat. 4 & 5 Ann, the law 
is adjudged to be otherwiſe,” ibid. 


. Writ of error muſt be directed to 
the Chief juſtice by bis natural 
name, and not by his name of of- 
fice; and the reaſon Why, 283, 
28 

10. Writ of ertor direted 10 Ther, 
Flemming Capital JuſtiC ad 2 
elta, quaſhed; becauſe conam nobis 
tenend. aſgnut omitted. 285 
11. Exception taken %o =. writ of 
error for calling the writ . quod 
permittat by the name of quare 
impedit, over- ruled; becauſe though 


Vol. X. 


8 2 this 


irg wich them — ee e | 


Ao 


\ 


de entered, for r which is met - 
due without falfifying the writ ? 
a | 5 \.1\ Daze 305 ß 
0 Jaden 1% r thi mitiancs e 
parliament, it was become a legal | writ and the declaration is incurable; 
ta 


=> Proc, I, * of 
* — Nn, * 
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"I > Page zog, 311] and where not, 69, 79, 210 
12. Exception taken to'the — * 15. Where a Mandamus to reſtore a 

2 theilt in man to his office is called a writ f 
reſtitution, e eic 
16. Whether his election to the 
fice be an eſſential part of ſuch 
writ? | 174, 176 
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